





CASES ARGUED AND DETERMINED 


IN THE 


Supreme AJourt of Acorgia, 
¢ 


AT ATLANTA. 


JANUARY TERM, 1875. 


Present—HIRAM WARNER, Cuter Justice, 


H. K. McCAY, 
ROBERT P. TRIPPE, \y UDGES. 


JoHN W. JANES, plaintiff in error, vs. Cicero C, CLEG- 
HORN, defendant in error. 


I. It was the dying request of the mother of an infant that the wife of the 
plaintiff in error should raise and educate it as her own child, which was 
acquiesced in by the father. Upon the death of the father the child was in 
the possession of the plaintiff in error and his wife under this arrangement, 
when the defendant in error induced the plaintiff to allow the child to visit 
his family, in an adjoining county, he having married the sister of the de- 
ceased father, promising to return it in ten days. He failed to return the 
child as agreed on, whereupon the writ of hadbcas corpus was sued out by 
the plaintiff. The court held that the consent of the father to the above 
stated arrangement was revocable, and as it appeared from his declarations 
made during the last year of his life, that he had changed his mind, and 
desired his sister, the wife of defendant, to have the custody and control of 
the child to raise and educate, it would not interfere with the defendant’s 
possession thereof : 

Ffeld, that this was error. The possession of the child by the plaintiff in 
error and his wife, by consent of its father, was prior in point of time, and 
therefore gave priority of right, of which the consent, under the circum- 
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stances, that the defendant should take the child on a visit to his family, 


did not deprive them. 
2. Where the parental authority over an infant child is released to another, 
such release is not revocable without some sufficient legal reason is shown 


therefor. 
3. The evidence in this case does not disclose that the father ever did revoke 


his consent to the arrangement above set forth. 


Habeas corpus. Parent and child. Contracts. Before 
Judge UNperwoop. Floyd Superior Court. July Ad- 
journed Term, 1874. 


For the faets, see the decision. 


C. Rowe..; Dapney & Foucue; Suita & Brannam, 
for plaintiff in error. 


ALEXANDER & WriGHT, for defendant. 


Warner, Chief Justice. 


This was a writ of habeas corpus sued out by Janes against 
the defendant, Cleghorn, to obtain the possession of an infant 
child named Mary H. Scott, whom the petitioner alleges the 
defendant, Cleghorn, detains in his custody without lawful 
warrant or authority. Upon the return of the writ with the 
defendant’s: answer thereto, and after hearing the evidence 
submitted by the respective parties, the court ordered that the 
custody of the child should remain with the defendant, where- 
upon Janes, the petitioner, excepted. 

There was a good deal of evidence introduced on the hear- 
ing before the court, the substantial points of which, in rela- 
tion to: the petitioner’s claim, are as follows: The child in 
controversy is the only child of Captain Dunlap Scott by his 
second marriage, the father and mother of the child both being 
dead, the mother having died when the child was seven days 
old, and which is now three or four years old; the mother of 
the child and Mrs. Janes, the wife of the petitioner, had been in- 
timate friends, and a short time before her death she expressed 
her desire that in the event of her death, Mrs. Janes should take 
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the child. Soon after the death of the mother, the child, with 
the father’s consent, was placed in the care and custody of 
Mrs. Janes, the wife of the petitioner, with the distinct agree- 
ment and understanding that she was to have the child, and 
Janes and wife moved into Scott’s house with the child, upon 
that express condition alone, and remained there until Captain 
Scott married again, about two years and ten months, Mrs. 
Janes in the meantime having the entire control of the child 
as if she was her own child. After Captain Scott’s last mar- 
riage, Janes and his wife moved out of Scott’s house into 
another house in the neighborhood, taking the child with 
them, and continued to remain with them until Captain 
Scott’s death. Janes and wife have no children of their own. 
Things remained in this condition, so far as the custody of 
the child was concerned, until about three weeks prior to the 
suing out of the writ of habeas corpus, when it appears from 
the evidence in the record that the defendant, Cleghorn, who 
married the sister of Captain Scott, obtained the consent af 
Janes and his wife to take the child to Chattooga county, on 
a visit to his family, promising to return the child in ten 
days, which he failed todo. The defendant, in his answer, 
claims the lawful right to detain the child in his custody, on 
the ground that his wife is the sister and a blood relative of 
Captain Scott; that they have no children of their own; that 
Captain Scott expressed a desire in his lifetime that his sister 
should have the custody and care of the child, and other ex- 
cuses, as set forth in the record. The fact that the defendant, 
Cleghorn, obtained the possession of the child from Janes 
and wife for the purpose of making a visit to his family in 
Chattooga, under a promise to return the child to them in ten 
days, is not distinctly denied by the defendant. The court, 
in its judgment, as set forth in the record, found the facts to 
be, from the evidence before it, that it was the dying request 
of the mother of the child that Mrs. Janes should take it, 
raise and educate it as her own child ; and that Captain Scott, 


under the most solemn circumstances, with a full knowledge 
of the facts, acquiesced in it; that Janes and wife took pos- 
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session of the child under the firm belief that they were to 
stand in loco parentis, and that this opinion of theirs was ac- 
quiesced in by Captain Scott, the father. In our judgment, 
there is sufficient evidence in the record to authorize the court 
to find as it did as to the facts of the case. But the eourt 
also held that this consent and agreement of Captain Scott, 
the father, was revocable, and that as it appeared from the 
declarations of Captain Scott, made during the last year of his 
life, that he had changed his mind, and that his last request 
was that his sister, Mrs. Cleghorn, should have the custody 
and control of the child to raise and educate, and therefore 
that the court would not interfere with Cleghorn’s possession 
of the child. It is apparent, from the evidence in the record, 
that the parties claiming the possession of this child, and their 
families, occupy a high social position in the community in 
which they respectively reside, and that no objections can be 
urged against either party’s having the possession of the child 
upon that ground. 

1. The first question to be considered is whether, under the 
statement of facts disclosed in the record, the possession of the 
child by the defendant, Cleghorn, was without lawful warrant 
or authority as against the claim of the petitioner, Janes, to 
the possession of the child. There can be no doubt that the 
child was in the lawful possession and custody of Janes and 
wife at the death of its father and by his consent. How did 
the defendant obtain possession of the child from Janes and 
wife? He obtained possession of the child by the consent 
of Janes and wife to visit his family, and for no other pur- 
pose, under a promise to return the child in ten days, and 
having thus obtained the possession of the child by their 
consent for that purpose, he now claims the right to retain the 
possession of the child for an entirely different purpose—ig- 
noring their right to the possession of the child, and claims 
the possession of the child in his own right, without any law- 
ful warrant or authority to do so, in our judgment. The 
possession of the child by Janes and wife by the consent of 
its father, was prior in point of time to the defendant’s pos- 
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session, and therefore gave to them the priority of right to its 
possession, of which their consent, under the circumstances, and 
for the purpose which it was given for the defendant to take 
the child to Chattooga county and return her in ten days, did 
not deprive them. The refusal to return the child was in 
violation of the terms and conditions upon which the custody 
of the child was temporarily intrusted to him by Janes and 
wife, and therefore he acquired no legal right to the posses- 
sion of the child by his own wrongful act in not returning 
the child as he promised to do. If it was the defendant’s 
purpose, when he obtained the possession of the child under 
the circumstances before stated, to remove it to Chattooga 
county so as to change the child’s domicil from Floyd to 
Chattooga, to enable him to be appointed the guardian of the 
child in the latter county, (the record showing that he has 
made such application there,) then, we say to Mr. Cleghorn, 
kindly, but firmly, that the law does not countenance nor will 
it tolerate any such sharp practice as that, in order to change 
the domicil of an infant child. It was the moral and legal 
duty of Mr, Cleghorn to have returned the child to the pos- 
session and custody of those from whom he received it, in 
accordance with his promise to do so, and then if he had any 
legal claim to the possession of the child, to have prosecuted 
the same in the courts “decently and in order.” In other 
words, he should have entered through the straight gate of 
the law to obtain possession of the child, and not have at- 
tempted to climb over it, in some other way. Therefore, as 
to the mere legal right to the possession of the child as be- 
tween the contesting parties, the petitioner was entitled to that 
possession on the statement of facts disclosed in the record, 
and it was error in the court in deciding to the contrary there- 
of. The view which we have taken of the case would dis- 
pose of it for the present, but as we differ with the court below 
as to the questions of law involved in it, and which may here- 
after arise between the parties, we will consider the questions 
presented in the judgment of the court now. Two questions 
are made: First, whether Captain Scott had the legal right to 
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revoke the contract made with Janes and wife, releasing to 
them his parental authority over his child. Second, does the 
evidence in the record show that he ever did revoke it du- 
ring his life? 

2. The 1793d section of the Code declares that until ma- 
jority, the child remains under the control of the father, who 
is entitled to his services and the proceeds of his labor. The 
parental power is lost: Ist. By voluntary contract, releasing 
the right toathird person. 2d. By consenting to the adoption 
of the child by a third person. 3d. By the failure of the 
father to provide necessaries for his child, or his abandonment 
of his family. 4th. By his consent to the child’s receiving the 
proceeds of his own labor, which consent shall be revocable at 
any time. The court, having found the facts to be as we have 
already stated, that Scott, the father, released his parental power 
over his child, to Janes and wife, could he afterwards revoke 
such release without some good and sufficient legal reason being 
shown therefor? In our judgment, he could not. Janes and 
wife took this motherless child, when it was only seventeen 
days old, under a contract with its father, that Mrs. Janes 
should take it, raise and educate it as her own child, and now, 
after she has had all the trouble with it, and it has become of 
interest to its foster parents, their affections necessarily blend- 
ed with, and interwoven with its existence and welfare, and 
fondly clustered around the child, to hold that the parent 
could captiously, and without good and _ sufficient legal 
grounds, revoke his contract and take the child away from 
them, would be a species of cruelty and bad faith which the 
law does not recognize or tolerate. That such a contract 
should not be revocable, may fairly be inferred from the fact 
that only one of this class of contracts specified in the statute, 
is made revocable, and that is when the parent consents to his 
child’s receiving the proceeds of his own labor. That a con- 
tract made by a parent releasing his parental authority over 
his child to a third person, may be revoked for good and suf- 
ficient legal reasons, we do not doubt, such as bad treatment, 
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want of social standing, and the like, but nothing of that sort 
is pretended in this case. 

3. The evidence in the record before us does not show that 
Captain Scott ever did revoke the contract made with Janes 
and wife in respect to his child in their possession, during his 
life. There is the evidence of several witnesses as to his de- 
clarations as to what he intended to do with his child, but 
always in the absence of Janes and wife, and never in their 
presence. His mere declarations as to his intentions, is one 
thing, his aets while in life, is another and much the most 
significant thing in respect to the revocation of the contract 
made with Janesand wife. There is no evidence that he ever 
expressed to them his intention to revoke the contract dur- 
ing his life, and whatever he may have said to others cannot 
affect the contract made with them, even if he had the legal 
right to revoke the contract. In any view which we have 
been enabled to take of this case, our judgment is that the 
court erred in not restoring the possession and custody of the 
child to Janes and wife, from whom it is detained by the de- 
fendant without lawful warrant or authority. 

Judgment reversed. 


G. C. Rogers, plaintiff in error, vs. JAMes M. Batt, de- 
fendant in error. 


1. There may be an accord and satisfaction of a right of action for usury 
paid, even though the sum advanced on such an agreement be less than the 
usury received, provided it be paid and accepted as a full discharge of the 
borrower's claim. 

. A mere deduction at the time a debt is settled, of a part of the usury in- 
cluded in it, does not amount to such accord and satisfaction, although so 
agreed by the parties. 

. But if the payment be in property, at an estimated value greater than the 
debt, with a further addition to the price on an agreement that the advanced 
price is in satisfaction of the borrower’s claim on account of usury, and the 
creditor gives his note for such excess over the debt, including the advance 
put on the price, and afterwards pays the note to the borrower, such subse- 
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quent payment a onl annegenme will be equivalent to an onal and estliiee 


tion agreed upon and executed by the parties at that time. 


Usury. Accord and satisfaction. Debtor and creditor. 
Settlement. Before Joun CoLiier, Esq., Judge pro hac 
vice. Fulton Superior Court. April Term, 1874. 


This was an action brought to recover usury paid by plain- 
tiff to defendant. A bill of particulars was annexed to the 
petition, as follows : 


ATLANTA, GEORGIA, September 14, 1867. : 
Mr. J. M. BALL, 7x account with G. C. ROGERS. 
1866. Dr. Cr. 
May 12. By interest on $3,000 00 from February 2, 
1866, at 7 per cent. per annum . 
May 12. To interest on $3,000 00 from February, 
1866, at 5 per cent. per month . . . .$ 500 00 
June 12, 1867. By interest on $4,000 00 from May 
, 12, 1866, at 7 per cent. per annum. . . 
June 12, 1866. To interest on $4,000 00 from May 
12, 1866, at § per cent. per month. . . 2,800 00 
May 28, 1867. To amount of bill rendered. . . . 8 50 
Oct. 11, 1866. To amount of bill Hunnicutt & Bel- 
ar 137 37 
Oct. 4, 1866. To amount of bill Munndente & Bel- 
UE. x Ko 66 48 
Dec. 6, 1866. ‘To amount of bill Snnideats & Bel- 
lingrath 2 50 
Nov. 27, 1866. To amount paid gas company, value 
fixtures... ‘ 
Oct. 5, 1866. To amount paid w. Forsyth window 
ee ae er oe 
June 3, 1867. To amount collected hee: rent of store. 
June and July. By two months rent of store, at 
$83 33% permonth.... 166 6624 


$551 65 
OS ee ae ae ee ee ae . . $3,028 58 


The defendant pleaded the general issue, accord and satis- 
faction and payment. 

G. C. Rogers, the plaintiff, stated that he borrowed at two 
different times $4,000 00 from Ball; that he borrowed first 
time, in February, 1866, $3,000 00; that he paid interest 
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on this at five per cent. per month; that in about three 
months afterwards he borrowed $1,000 00 at same rate; that 
he paid Ball $200 00 per month as interest, to the Ist June, 
1867, except the last two months, which he did not pay until 
they settled, on the 12th of June, 1867; that he sold to 
Bail his brick building on Marietta and Broad streets for 
$6,500 00; that the fixtures were not all paid for, and Ball 
was to settle for them; that he (Rogers) asked $7,000 00 
for the property; that Ball got the fixtures. (Rogers here 
proved the items of fixtures as shown by bill of particulars.) 
That when he sold the building to Ball it was worth $10,000; 
that he sold so low to settle up and get rid of defendant ; 
that all the items as charged in the bill of particulars were 
correct. 

The plaintiff then read in evidence the agreement of Rogers 
and Ball in regard to fixtures, and closed his case. 

The defendant proved by himself that he made a settlement 
of all matters between Rogers and himself on the 12th of 
June, 1867; that he bought plaintiff’s brick store-house for 
$6,000 00 ; that plaintiff demanded a settlement of the usury 
matter, and said he had consulted a lawyer, and defendant 
agreed to pay him, plaintiff, $500 00 as a settlement of the 
usury question; that he paid plaintiff this amount in green- 
backs, making in all that he agreed to pay plaintiff $6,500 00, 
which was in full settlement of everything; that he took 
plaintiff’s receipt for the same, which is as follows, to-wit : 


“STATE OF GEORGIA—Futton County. 

“For and in consideration of five hundred dollars cash in 
hand paid us this day by James M. Ball, we hereby absolve 
the said Ball from all obligation to us on account of any ille- 
gal or usurious interest we may have heretofore paid said Ball 
upon any loans of money made to us, or otherwise. ‘This 
June 12, 1867. (Signed) 

“G. C. RoGErs, 
“Wa. L. CLEVELAND, M. D.” 
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Defendant also proved by himself that this receipt did not 
bear the correct date, but that it was signed on the 19th of 
June, 1867, instead of the 12th of June; that he required 
Cleveland also to sign the receipt, because Cleveland’s name 
had been upon the notes; that the deed was made by the 
plaintiff to defendant on the 12th of June, and then delivered ; 
that on that day defendant delivered up to Rogers his two 
notes, one for $3,000 00 and one for $1,000 00, and also de- 
livered up to Cleveland his (Cleveland’s) note for $1,000 00, 
which made $5,000 00 of the purchase price; that the deed 
was made for $6,000 00; that the settlement was friendly 
and harmonious; that Rogers only asked $6,000 00 for the 
property; that the $500 00 was paid Rogers in currency ; 
that at the same time he gave Rogers a due bill for $1,500 00, 
not transferable ; that he paid this note and took receipt for 
$500 00 on the 19th; that the note for $1,500 00 was not 
the balance of the purchase money on the building; that the 
purchase money was $6,000 00; no one present when he paid 
the $500 00; that Cleveland went out before the money was 
paid; that on the 19th of June the money and note were 
paid; that Rogers stated that his lawyer said for $500 00 he 
would get the money out of him ; that he did not consider that 
very friendly, but considered it harmonious. 

(Record of deed from Rogers to Ball was exhibited.) Ball 
then stated that the deed did not show the true consideration. 
The consideration was $6,000 00. 

Frank Rice proved that in June, 1867, the building was 
worth $5,000 00; that after this time, when Ball and Cleve- 
land went to settle, the building was valued at $5,900 00 or 
$6,000 00 ; that was four years ago. 

J.C. Peck stated that the building was worth, in 1867, 
$5,000 00; property not worth as much in 1870, when as- 
sessed to Cleveland, as when Ball bought it. 

Ezra Andrews stated that his recollection was that Rogers 
asked $5,000 00 for the property in 1866; is not certain if 
Rogers’ offer of $5,000 00 was for half the building or for 
the whole building—it may have been for the half; Rogers 
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said the building cost him $10,000 00; mind not clear ; im- 
pression of witness is that Rogers realized $6,500 00 in trade 
with Ball. 
Defendant read in evidence the following receipt : 
“ATLANTA, June 12, 1867. 
“$1,500 00. Due G. C. Rogers fifteen hundred dollars, for 


value received. Not transferable. 


(Signed) “James M. Baw.” 


Indorsed as follows : 
“June 12, 1867. Received on the within two hundred 
dollars. (Signed) G. C. Rogers.” 
“Pay Wm. L. Cleveland, M. D, or order. 
(Signed) “G. C. Rocens. 
“June 18, 1867.” 


Defendant also read in evidence a statement in figures of 
the amount of money loaned Rogers by him, giving the cred- 
its to the different payments, and deducting the same from the 
principal at the time the payments were made. ‘This state- 
ment of defendant shows a balance of the principal due and 
unpaid at the date of the settlement, on June 12, 1867, of 
$1, 813 14. 

PLAINTIFF IN REBUTTAL. 

G. .C Rogers stated as follows: He sold the property to 
Ball for $6,500 00. They split on $7,000 00, and agreed on 
$6,500, and Ball to pay for fixtures. The store-rooms rented 
for $100 00 each, two front rooms up-stairs at $20 00 each, 
and six other rooms at $10 00 each. The building cost be- 
tween $10,000 and $12,000, and he had offered half of it for 
$5,000 00. The receipt for $500 00 was drawn after they 
made the trade. Ball said it was merely for form; Ball asked 
Cleveland and plaintiff to save him from unlawful interest ; 
never paid him a dollar; never paid a cent on it. Cleveland 
was present at the time, and for one hour after Ball had left; 
no consideration for the receipt. The building was worth less 
in 1870 than when Ball got it in 1867, as Ball did not keep 
the building in repair. 
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William L. Cleveland testified as follows: He signed the 
receipt; when the settlement between Ball and Rogers was 
concluded Ball presented that paper; witness objected to 
signing it; Ball said it was a mere matter of form, After 
some parley, Rogers and witness went into the back room and 
signed the receipt. Not one cent was paid, not one cent ever 
meant to be paid; if there had been witness would have re- 
fused the receipt in toto. Both Ball and Rogers said posi- 
tively at the time that $6,500 was the price agreed on for the 
house; usury never was mentioned while the trade was going 
on; witness owned the lot the building was on. Witness 
cannot be mistaken about the price, because it was stated posi- 
tively by both, in presence of each other. Rogers frequently 
spoke of the building as having cost him $10,000 or $12,000. 
After the lease expired witness took possession. The build- 
ing was valued by arbitration; Ball wanted $10,000 00 for 
it, from the way he talked; Ball insured it for $8,000 00, and 
said it was worth more than that. Ball required witness to 
pay insurance at the rate of $8,000 00. The building was 
much depreciated from the time Ball received it down to the 
time witness received it, for want of repair. Ball went out 
after the receipt was signed, and witness remained in the house 
fully one hour afterwards. The house rented from $2,400 00 
to $3,000 00 per annum. Witness paid Ball for the build- 
ing, in November, 1870, $5,900 00. 

The copy of a deed from Rogers to Ball for the building 
was read in evidence. The original was not produced by Ball, 
who testified that he did not have it in his possession. 

This deed bears date the 12th of June, 1867, and expresses 
on its face the consideration of $6,600 00. Also, the written 
assent of Cleveland to deed of Rogers to Ball. 

Plaintiff then read in evidence the receipt of James M. 
Ball, per H. S. Edwards, for $875 00, to W. L. Cleveland, 
in full for fixtures. Plaintiff also read in evidence the receipt 
of James M. Ball to W. L. Cleveland for $5,900 00, in full 
for the building. 

J. M. Ball, reintroduced, stated that he let Cleveland have 
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the buildings about December 1, 1860, for $5,900 00, exclu- 
sive of fixtures, the fixtures being counters, iron safe, door, ete. 
Cleveland was not present when he bought from Rogers, nor did 
witness ever tell him afterwards that he bought for $6,500 00. 
The deed was written by witness; carried it in his pocket 
some time, and when the amount was fixed, carried Wellborn, 
the notary public, around; he went in and witness filled out 
the blank in the deed of $6,600 00, arid did it by accident ; 
took the instrument with the intention of writing $6,000 00 ; 
recollects the conversation ; begun to write, and wrote sixty, 
and it did not look right, and although he knew the consid- 
eration of the purchase was $6,000 00, and as he frequently 
had it expressed differently in a deed from the true consider- 
ation, wrote six after sixty, and let them remain, as he con- 
sidered it unimportant ; was late when witness took receipt ; 
on the evening of the 19th of June, 1867; Rogers called on 
Cleveland for note; Cleveland pulled it out and witness paid 
it; Rogers said it would bea great favor to settle on that even- 
ing; he was going to New York; Cleveland left as soon as 
the receipt was signed. 

The jury found for the plaintiff $150 00 for fixtures, but 
for the defendant as to the usury. The plaintiff moved for a 
new trial upon the following grounds, to-wit: 4 

Ist. Because the court erred in refusing to charge the jury 
as follows: *‘ That if there be a dispute, bona fide, as to whether 
or not any particular contract is tainted with usury, that the 
parties may, by accord and satisfaction, settle that dispute, but 
the payment of the usury is not such a settlement. It must 
appear that there was a bona fide dispute, uncer tainty, doubt 
as to the existence of the usury ; that the parties must have 
that doubt, dispute, distinctly in view in the settlement, and 
the resolution of the doubt must be a point in the settlement.” 

2d. Because the court erred in charging as follows: “That 
defendant says it has been satisfied and discharged, look to 
the testimony and ascertain whether or not there was any 
accuunting between the parties for the payment of usury, if 


any was paid; ascertain whether or not the parties came to an 
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accord and agreed on a discharge of the liability. That 
would be something like the following instance : 

“ Suppose I owed one of you $500 00, or $1,000 00, and 
I come to youand ask you to take less than the whole amount, 
and you agree to it and accept it, and it is paid and accepted 
in good faith and _ in satisfaction of the whole amount; that: 
would be an accord and satisfaction, and would bar your right 
to recover anything more; but for this purpose there must be 
an agreement of the minds of the parties. 

“ Tn this case, ascertain if Ball was indebted to Rogers for 
usury ; if so, how much? Then ascertain if Rogers and Ball 
agreed that that amount should be settled for any amount, 
and if so, what amount? And was it the intention of the 
parties at the time, if such settlement took place, that the set- 
tlement should be in full satisfaction of the claim of usury, 
if such usury had been paid? 

“See whether there was such accord and satisfaction under 
the rules I have given you; if there was, that would operate 
as a discharge of the debt. 

“ A proposition to release the debt without payment of the 
consideration, or something else equivalent to a payment, 
would not be a discharge.” 

The motion was overruled and the plaintiff excepted. 


RevuBen ARNOLD; HIL_yer & Broruer, for plaintiff in 
error. 


L. E. Buecktey ; A. W. Hammonn & Soy, for defendant. 


‘Tripp, Judge. 


1. An agreement by a creditor to receive less than the 
amount of his debt, if it has been actually executed by the 
payment of the money, is an accord and satisfaction: Code, 
section 2881. We do not see why this should not apply to 
the case of a claim by one person against another for usury 
paid by the former to the latter. 

2. A mere deduction made by a creditor at the time a debt 
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is settled of a part of the usury included in it, does not 
amount to an accord and satisfaction, even though it be agreed 
by the parties that the deduction is to be in satisfaction of the 
borrower’s rights, founded on the usury. The borrower is 
still, in the eye of the law, in vineulis, when such agreement 
is made. His creditor still holds the rod over him, and the 
usurious claim is outstanding when his consent is given: See 
Schroepel vs. Corning, 5 Denio, 236. 

3. And this might be true if the usurious debt be paid in 
property, even though an addition is put upon the price 
thereof, on an agreement that the advanced price is in satis- 
faction of the borrower’s claim on account of usury, provided 
such addition to the value or price of the property is not equal 
to the amount of usury in the debt. If it were not so equal 
to the usury, it would practically be equivalent only to a de- 
duction of a part of the usury. For if the whole debt were 
$1,500 00, of which $500 00 was usury, and the creditor 
took property worth by agreement $1,400 00, at the price of 
$1,600 00, it would be nothing more than a remission of 
$200 00 of the debt, leaving $300 00 of the usury which 
had been paid in the transaction. But if such property be 
estimated as worth in real value $1,600 00, and it is agreed 
that the creditor shall give the debtor $1,800 00 for it in sat- 
isfaction of his debt and of any claim for usury paid, and 
the debtor’s note is surrendered, and he takes the creditor’s 
obligation for the $300 00 in excess, and subsequently carries 
out this agreement by receiving the money for the creditor’s 
note, it would be the same as if he, the debtor, did at that 
time accept $200 00 in accord and satisfaction of all the 
claim for usury paid; that is, it would be as if the debtor 
had paid $500 00 of usury, and afterwards made the accord 
and satisfaction. The debtor would not then be in duress, 
for he would have become the creditor. It might be that he 
would not be bound by the contract before the $300 00 was 
paid to forego any claim for the other portion of the usury ; 
but even if he could repudiate it befure payment and assert 
his full clainy, yet he could not fully exceute the contract by 
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receiving the amount agreed on, and then deny the legal ef- 
fect of it as an accord and satisfaction. If there was a locus 
penitentie it was lost after full performance on both sides, 
The right was lost when the money was paid and accepted 
under a contract that it should be a discharge. A compro- 
mise, or mutual accord and satisfaction, is binding on both 
parties: Code, section 2882, and it becomes binding when it 
is performed by both. The testimony on this point was con- 
tradictory. There was direct and positive evidence on the one 
side that such agreement never was made, and on the other 
that it was both made and executed. That was a matter to 
be decided by the jury. With their finding the judge who 
tried the case would not interfere, and we do not feel author- 
ized to say his discretion was abused, 
Judgment affirmed. 


A. M. Littce et al., plaintiffs in error, vs. THE STATE OF 
GeEorGriA, defendant in error. 


Where a demand for trial was made, and at the next term a mistrial was de- 
clared without the consent of the defendants, that fact did not entitle them 
to a discharge. The court could again place them on trial at the same term. 


Criminal law. Demand for trial. Before Judge CLark. 
Sumter Superior Court. November Term, 1874. 
For the facts, see the decision. 


C. T. GoopE; Guerry & Sov, for plaintiff in error. 


C. F. Crisp, solicitor general, by brief, for the state. 


Warner, Chief Justice. 


The defendants were indicted for simple larceny. Previ- 
ous to the term of the court at which the trial was had, the 
defendants had demanded a trial, which demand was entered 
on the minutes of the court. At the next term, the defend- 
ants were put'upon their trial, but the jury failed to agree 
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upon a verdict, and a misirial was ordered by the court, with- 
out the consent of defendants. They then made a motion to 
be discharged, which motion the court refused, and the de- 
fendants excepted. It appears in the record that the jury 
were charged with the case in the afternoon of one day, and 
remained out until ten o’clock the next day, and failing to 
agree on a verdict a mistrial was ordered by the court. The 
motion to discharge the defendants was properly overruled. 
The court could have put the defendants on their trial before 
another jury at the same term of the court, asa trial had-been 
demanded under the statute at that term, and we suppose, 
proposed to do so, inasmuch as the defendants continued the 
case on their own motion. The record does not show that 
the defendants were prevented by the court from having a 
trial at that term. The fact the court ordered a mistrial with- 
out the consent of defendants, under the circumstances stated 
in the record, did not entitle them to be discharged. 
Let the judgment of the court below be affirmed. 


CuLLIN CoL.ins, plaintiff in error, vs. WILLIAM J. Hup- 
SON et al., commissioners, etc., defendants in error. 


1. Under sections 669, 670, 671 and 691 of the Code, when a suit is brought 
against a county for damages caused by a want of proper repairs to a pub- 
lic bridge, it should appear that the bridge was erected by letting it out to 
the lowest bidder, and that no bond was taken from the contractor faith- 
fully to perform his contract, and to indemnify for all damages occasioned 
by a failure so to do, and to keep the bridge in good repair for seven years, 
and for such further time as may be embraced in the contract—and both 
of these facts should be alleged in the declaration. 

. In counties whose fiscal affairs are by law committed to a board of com- 
missioners, suits against the county may be brought against such board, and 
service perfected by serving a majority of the commissioners. 


County matters. Roads and bridges. Service. Before 
Judge JAMES JouHnson. Harris Superior Court. October 
Term, 1874. 


VOL, Liv. 3. 
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Collins brought case against Hudson and others, commis- 
sioners of roads and revenues of the county of Harris, for 
$20,000 00 damages, alleging that on May 10th, 1866, the 
justices of the inferior court of said county employed one 
Joseph Weldon to build a bridge over Shoal creek, on the 
road leading from New Hope to West Point; that said jus- 
tices failed to take bond and security from Weldon, condi- 
tioned faithfully to perform his work and keep the bridge in 
repair; that the defendants failed to keep the bridge in repair, 
by reason of which the timbers had become rotten and insuffi- 
cient; that on April 25th, 1873, the plaintiff, with his wagon 
and team, was crossing said creek on said bridge, when, by 
reason of its defective condition, the timbers gave way, pre- 
cipitating the plaintiff into the creek, breaking and fracturing 
his right leg to such an extent as to render amputation neces- 
sary. 

Service was acknowledged by each of the defendants as 
commissioners, etc. 

Upon demurrer the suit was dismissed, and the plaintiff 
exeepted. 


. 


E. H. Worrix; J. T. Bhount; H. C. Cannon, for plain- 
tiff in error. 


J. M. Mosiey; L. L. Stanrorp; BLANDForD & GAR- 
RARD, for defendants. 


TripPE, Judge. 


1, The action was brought to recover damages caused by 
want of proper repairs to a public bridge. There was no al- 
legation in the declaration that the bridge was erected by a 
contract made with the builder under a letting out to the low- 
est bidder, and that no bond was taken from such contractor 
to keep it in repairs for seven years, etc. It is only in cases 
where the bridge is thus let out, that a bond may be required 
of him to keep it in good repair for at least seven years, or 
that any bond at all to keep it in repair for any period, can be 
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required : Code section 671. If the bridge is otherwise built, 
that is, under a contract other than by being let out to the 
lowest bidder, the bond is simply for the faithful performance 
of the work and contract, and to indemnify for all damages 
occasioned by a failure so todo. This bond is also to be given 
by one who builds as the lowest bidder, with the further con- 
dition that he will keep the bridge in good repair for at least 
seven years, and as many more years as the contract may em- 
brace. This is the only consistent construction that can: be 
given to sections 670 and 671 of the Code. By section 691, 
it is provided that on failure to take these bonds, the county 
is liable for damages that may accrue, and for which the 
builder would have been responsible had the bond been ex- 
ecuted. This is the construction given to these sections in 
Scales vs. The Ordinary, etc., 41 Georgia, 225. The damage 
suffered by plaintiff was occasioned by the bad condition of 
the bridge for want of repairs, several years after it was built. 
There is no statement in the declaration meeting the condi- 
tion necessary to be shown, to make the county liable. A de- 
murrer was filed, and an opportunity to amend given, but 
plaintiff declined to amend. There was no error under these 
facts, in sustaining the demurrer. 

2. A proper construction of the act of 1872, Code, section 
492, permits suits against a county to be brought against the 
board of commissioners thereof, where the fiscal affairs of the 
county are by law committed to such a board. This is the 
most reasonable interpretation of that act, for otherwise, the 
action would proceed against the ordinary, whilst service 
could be perfected by serving a majority of the commission- 
ers, and whilst, also, such commissioners would be the only 
authority to meet the expenses of the litigation, or to dis- 
charge any judgment that might be obtained. By a slight 
transposition of words, such a meaning is pretty clear, and 
even that is not necessary to sustain the construction we giveit. 

Judgment affirmed, 
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Williams vs. Huson. 


JOHN WILLIAMS, plaintiff in error, vs. MARK A. Huson, 

defendant in error. 

Where litigation was settled by a consent decree, it is incompetent upon the 
trial of an action for one hundred bushels of corn alleged to be due the 
plaintiff upon such settlement, to show that such corn was to be delivered 
in addition to the property specified in the decree, it not appearing that the 
omission to enumerate it, was due to fraud, accident or mistake. 
Compromise and settlement. Evidence. Decrce. Before 

Judge Kippoo. Terrell Superior Court. November Term, 


1874. 


For the facts of this case, see the decision. 


Vason & Davis; W. A. Hawkins; W. G. & J. G. 
Parks, by brief, for plaintiff in error. 


C. B. Wooten, by A. Hoop, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover the value of one hundred bushels of corn, 
which the plaintiff alleges was due him on settlement of a law 
suit between plaintiff and defendant. It appears from the 
evidence in the record that the law suit between the parties 
was settled by the plaintiff’s taking a consent decree against the 
defendant. On the trial of the case, the plaintiff offered to prove 
that it was a part of the settlement, that the defendant should 
deliver to him one hundred bushels of corn in addition to the 
other property specified in the decree, but that the corn was 
not inserted in the decree of settlement; that defendant prom- 
ised to deliver it in a few days, but has failed to do so. This 
evidence was objected to by the defendant, on the ground that 
it enlarged the decree of settlement between the parties. The 
court sustained the objection, and awarded a non-suit, where- 
upon the plaintiff excepted. It does not appear from the evi- 
dence that the corn now claimed by the plaintiff was left out 
of the decree of settlement by fraud, accident or mistake, and 
therefore there was no error in ruling out the testimony of- 
fered by the plaintiff to enlarge the terms of the decree so as 
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to make it include the corn sued for, and in awarding the 
non-suit, there being no other evidence offered by the plaintiff 
to sustain his demand. 

Let the judgment of the court below be affirmed. 


Henry A. URQUHART, surviving partner, plaintiff in error, 
vs. D. E. Powe 1, defendant in error. 


1. Under the decisions in 57d Georgia, 160, and 52d Jbid., 567, there was 
no error in the refusal of the court to set aside the verdict on the ground 
that there was no evidence showing a partnership. 

. If, in a partnership to work a farm, it is agreed that each partner is to sup- 
ply and pay for his portion of the labor, and a laborer, who is contracted 
with and furnished by one of the partners, has knowledge of such agree- 
ment, he cannot recover against the partnership for his services rendered as 
a laborer on the farm. 

. Where one is sued as a surviving partner, and by plea denies the partner- 
ship, he may, under the provisions regulating pleadings in this state, further 
plead that if a partnership did exist, the plaintiff was and is indebted to the 
firm, and set up such counter-indebtedness as a set-off against plaintiff’s 
demand, and such second plea is not demurrable either on the ground of 
duplicity, or that it is hypothetical. 


Partnership. Contracts. Pleadings. Before Judge Bucu- 
ANAN. Coweta Superior Court. September Term, 1874. 


Powell brought complaint against Urquhart as the surviv- 
ing partner of the firm of Urquhart & Powell, composed of 
said defendant and Thomas R. Powell, now deceased, on the 
following account : 


“URQUHART & POWELL, TO D. E. PowELt, 
1870.—For ditching. . 

work and labor on gin-house. . . 

work and labor in raising crop during the year 1869, the 
value of three bales of cotton 

four hundred boards. . . 

work and labor on house 

work and labor in raising a crop during the year 1870, the 
value of three bales of cotton. . ...... =. 33000 

work and labor in raising a crop during the year 1871, 
the value of three bales of cotton. . 
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The defendant pleaded as follows: 1st. The general issue. 
2d. No partnership. 3d. That if there ever was any such 
partnership, the plaintiff was indebted to said firm, before the 
commencement of the suit, for provisions, board, washing, ete., 
for the years from 1869 to 1872, inclusive, $576 00; for money 
furnished to him, $350 00, and $400 00 for the one-half of 
twelve bales of cotton taken and sold by the plaintiff, making 
in the aggregate $1,376 00, all of which he pleads as a set-off. 
4th. That the plaintiff is indebted to the defendant individ- 
ually in the sum of $665 00, as follows: 


To six bales of cotton, weighing five hundred pounds each, at twenty 


To use of gin-house and screw 
To one cow and calf 


This he also pleads as a set-off. 
On motion of the plaintiff the third plea was stricken, and 


the defendant excepted. 

From the voluminous testimony the following facts may 
be gathered: Thomas R. Powell married the sister of the de- 
fendant. One Smith desired to sell a tract of land. The de- 
fendant told Powell that he would furnish the money to buy 
the land and they would farm together; that he, defendant, 
would furnish an equal number of hands, and equal number 
of stock, and half the supplies; that Powell should pay him 
rent for half the land cultivated, superintend the farm, and 
they would divide what was made; that when Powell paid 
him for one half of the land he would make him a title and 
the rent should cease. This was agreed to by Powell. The 
farming thus commenced. Amongst the labor furnished ‘by 
Powell was that of the plaintiff, his son, who was fully in- 
formed as to the terms of the foregoing contract. After the 
death of Powell, William Powell and the plaintiff went to 
defendant and said that they were to work with their father 
and get half the land when paid for. William Powell asked 
defendant if he was willing to abide the contract made with 
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his father. Defendant replied that he was, on condition that 
they paid for the land. 

Ii is deemed unnecessary to incorporate here all the evi- 
dence as to the terms under which the plaintiff was employed 
by his father, as to the various items of the above account, 
and as to admissions made by the defendant in reference to a 
partnership existing between him and Powell. 

The jury found for the plaintiff $520 00. with interest and 
costs of suit. The defendant moved for a new trial upon the 
following grounds, to-wit: 

Ist. Because the court erred in striking the third plea of 
the defendant. 

2d. Because the court erred in charging the jury, “that a 
joint interest in the partnership property, or a joint interest 
in the profits and losses of the business, constitutes a partner- . 
ship as to third persons; or a mutual and joint interest in 
the partnership property, or in the profits and losses of the 
business, constitutes a partnership as to third persons,” there 


being no evidence to sustain, the same, and no evidence that 
there was any partnership property. 
3d. Because the verdict was contrary to the law and the 


evidence. 
The motion was overruled, and the defendant excepted. 


Doverass & Turner; J. B. 8. Davis; A. W. Hammond 
& Son, for plaintiff in error. 


P. H. Brewster; P. F. Smirn, for defendant. 


TrIpPE, Judge. 


1. As to the question of partnership raised in this case, it 
comes within the decisions of R. R. & D. Adams vs. Cater, 
53d Georgia, 160, and Hollifield & Company vs. White, exe- 
cutriz, 52 Georgia, 567. There was no error in the refusal 
of the court to set aside the verdict and grant a new trial on 
the ground that there was no evidence showing a partnership. 

2. Was Urquhart liable to the plaintiff (defendant in error,) 
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for his wages as a workman or laborer on the plantation as a 
farm hand? If Urquhart and ‘Thomas R. Powell contracted 
between themselves that each was to furnish and pay for the 
laborers he supplied, and the plaintiff was aware of that agree- 
ment, he cannot reeover against the partnership for his claim, 
and of course not against Urquhart, as the surviving partner. 
Section 1908 of the Code is, “third persons are bound by no 
stipulations among the partners themselves, unless actual no- 
tice of such stipulation be proven prior to their action.” This 
is an old principle of the common law: Story on Part., sec. 
130, et seq. If he has notice he is bound. 

3. Was there error in the judgment of the court striking 
the third plea of defendant? The first plea was the general 
issue. The second denied the partnership. ‘The third plea 
was in the alternative that if there was a partnership, then 
plaintiff was indebted to the firm, and the indebtedness was 
set forth. The court struck this plea. We are fully aware 
that, by the strict rules of pleading at common law such a 
plea would be demurrable: Steph. Pl., 275, 277, 387; 1 Ch. 
Pl., 539. But should this rule obtain in all its stringency 
under our present system? Would it not impose oftimes a 
disability on a conscientious defendant (and all ought to be 
such,) that would bar him from setting up an honest defense? 
Take this case. The defendant had filed a plea denying that 
there was a partnership. This he had a right to do, and 
doubtless did it honestly. And the facts given out in the tes- 
timony might well produce a difference of opinion amongst 
good lawyers as to whether they did really show that he and 
Powell were partners. He made oath to that plea. The law 
required him to swear to it, as well as all other issuable de- 
fenses. ° Had he then been required, in setting up the plea of 
set-off, to state that plaintiff was indebted to the partnership 
a certain account, would he not have had the right to com- 
plain that the law put a hard burden on him to require him 
to make a further oath that looked as if it were directly in the 
teeth of the other, to-wit: that he must swear to an indebt- 
edness as due a partnership, which he had just denied on oath 
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existed. We can see no harm that will result from recogniz- 
ing that the rules of law should be so construed that parties 
shall not be required to violate their consciences in order to 
be heard in the courts. Better sacrifice or modify somewhat 
of the strict logical symmetry of the technical rules of special 
pleading than to require all conscience to be laid aside in their 
observance. In this state, special pleading is abolished, and 
many of its old hard rules should go with it. In Bryan vs. 
Gunn, 27 Georgia, 380, it was said: “ Every defendant, under 
our system of pleading, is entitled to answer according to the 
truth of his case, without regard to technical rules. And to 
avail himself of this privilege he is not bound to spread a lie 
upon the record. Amongst other things, the judiciary act of 
1799 was intended to do away with this demoralizing system 
of the common law.” The case under consideration more 
strikingly exhibits the necessity of liberalizing the old rules, 
since all pleas must now be sworn to than the one in which 
those remarks were made. No possible damage can come to 


the plaintiff by allowing the plea in the form it was filed to 
stand, unless it be that sort of damage that follows by rebut- 
ting his claim’ with one equally as binding on him as the one 
he asserts against the defendant. That will be for the jury to 
decide under the evidence. 

Judgment reversed. 


Tue Muscogee Rartroap ComPANy, plaintiff in error, vs. 
Sou.e Repp, executor, defendant in error. 


1. Where the question at issue was whether a slave, for the killing of which 
the action was brought, was on the cars of the defendant as a passenger or 
as an attachment to a military organization then being transported to At- 
lanta for the purpose of entering the service of the Confederate States in 
the war against the United States, evidence showing who paid the fare of 
such slave is material. 

. The conversation between the soldier in whose employ said slave was and 
the conductor, as to the payment of his fare, showing a demand therefor 
by the latter, was admissible. 
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3. The suit being by the legal representative of the owner of such slave, it 
was competent to show that he was in the employ of such soldier to be de- 
livered up when called for. 

. If the slave was_on the train as a passenger at the time he was killed, then 
the defendant is liable, but if he was there as the servant of Thweatt, who 
was a member of that military organization, for which transportation was 
obtained, and was included as a part of those for whom it was obtained, 
then the defendant, under the ruling of this court in this and similar cases, 
is not liable. 


Evidence. Common carriers. In pari delicto. Before 
WituraM A. Litrce, Judge pro hue vice. Muscogee Supe- 
rior Court. November Term, 1874. 


Any further report of this case beyond what is contained 
in the decision and the head-notes, is deemed unnecessary. 
See report when before this courtat a former term: 48th Geor- 
gia Reports, 102. 


L. T. Downine; PEABopy & BRANNON, for plaintiff in 
error. 


Henry L. Bennine; M. H. BLANDForpD, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for the loss of a slave alleged to 
have been killed on the defendant’s road by its negligence, in 
1861. On the trial of the case, the jury found a verdict for 
the plaintiff for $2,981 33. A motion was made for a new 
trial on the several grounds contained therein, which was 
overruled by the court, and the defendant excepted. 

1, 2, 3. There was no error in admitting the testimony of 
the two Thweatts, in view of the pleadings in the record. 

4. When this case was before us on a former occasion, as it 
appears from the report of it in 48th Georgia Reports, 102, 
Robert Thweatt testified that he paid Floyd’s railroad fare to 
the defendant. On the last trial of the case, he testified that 
he did not pay his fare, but only had a conversation with de- 
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fendant’s conductor in relation to the payment of Floyd’s 
fare. The evidence of Captain Chapman was introduced on 
the last trial, who stated that he applied to defendant for 
transportation for so many men, including servants, and ob- 
tained it. The question in the case is whether Floyd was on 
the defendant’s train of cars as a passenger, or whether he was 
there as the servant of Thweatt, who was a member of the 
military organization being transported over defendant’s road 
for the purpose specified in the record. If the slave, Floyd, 
was on the defendant’s railroad train as a passenger at the 
time he was killed, then the defendant is liable; but if he 
was on the defendant’s railroad train at the time he was killed 
as the servant of Thweatt, who was a member of that mili- 
tary organization for which transportation was obtained, and 
was included as a part of those for whom it was obtained, 
then the defendant, under the ruling of this court in this and 
similar cases, is not liable. This question, in view of the 
evidence contained in the record, was not fairly submitted to 
the jury by the charge of the court, but, on the contrary, the 
court charged the jury, “If you should believe from the evi- 
dence that the railroad company refused to carry Floyd as a 
part of, or an adjunct to, the company of soldiers, but demand- 
ed and received from his master or any one having him in 
charge by permission of his master, his fare as an ordinary 
passenger, then the rule of in pari delicto does not apply.” 
This charge of the court assumes that there was evidence that 
the defendant had received Floyd’s fare as an ordinary pas- 
senger, whereas the evidence is that no fare was paid. The 
fact that the conductor of the defendant demanded Floyd’s 
fare is not conclusive evidence that he was a passenger, under 
the evidence in the record, but was a fact to be considered by 
the jury in relation to that point in the case. In our judg- 
ment, the charge of the court to the jury, in view of the evi- 
dence contained in the record at the last trial of the case, was 
error. 
Let the judgment of the court below be reversed. 
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Brooks vs. The State of Georgia. 


JosepH H. Brooks, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


1. The setting apart of a homestead to the family of a tax collector out of his 
property does not protect it from liability to an execution issued by the 
comptroller general against the collector and his sureties for a default 
which occurred in 1867. 

2. Nor does the possession of the land by the family as a homestead for four 
years before a levy is made, discharge it from the lien created under the 
statute by the execution of the bond as tax collector. 


Homestead. Tax. Lien. Before Judge JAMes JOHNSON. 
Muscogee Superior Court. May Term, 1874. 


On October 2d, 1873, the comptroller general issued an 
execution against Isaac T. Brooks, as tax collector of Musco- 
gee county, ‘and his securities, for $874 74, it being the amount 
of a default made by him in the year 1867. On November 
17th, 1873, a levy was made on certain lots of land which 
were claimed by Joseph H. Brooks. On the trial of this issue 
the following facts appeared : 

On August 9th, 1869, Mary F. Brooks, wife of the de- 
fendant in fi. fa., for herself and minor children, applied for 
a homestéad in the aforesaid land, under the act of 1868. The 
homestead was allowed on the 8th of the following month. 
At the April term, 1873, of the court of ordinary, leave was 
granted to sell the homestead. Under this authority, Mary 
¥.. Brooks, on April 13th, 1873, conveyed said property to 
claimant. She and her minor children remained in posses- 
sion of the lots until August or September of the year of the 
sale. The claimant then assumed possession, and has since so 
remained. 

~The court charged the jury, that the facts aforesaid being 
undisputed, the property levied on was subject to the execu- 
tion. ‘To this charge the claimant excepted. The jury found 
accordingly. 

Error is assigned upon the above ground of exception. 


THORNTON & GRIMES, for plaintiff in error. 


W. A. LITTLE, solicitor general, for the state. 
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TrIPPE, Judge. 


1. The default of the tax collector occurred in 1867. His 
bond was executed in that year, and his property was bound 
from the date of its execution, and so was the property of his 
sureties: Code section 913. The comptroller general issued 
the execution against the collector and the sureties on his 
bond. The question is, did the assignment of the homestead 
to the wife of the collector, in this land, protect it against the 
execution, the debt due the state? In Gunn vs. Barry, 15 
Wallace 610, the supreme court of the United States held 
that the homestead provisions of the constitution and laws of 
this state did not operate on debts created before their adop- 
tion, at least that such a construction of them would render 
them unconstitutional. It is true, that was a case between 
citizens, and it may be said that though the state cannot im- 
pair the obligation of such contracts, still, its power is not 
thereby limited as to its right to remit its own claims, debts 
due itself, or a lien it has on a citizen’s property. This propo- 
sition may be true, but it would take a very clear case to au- 
thorize such a construction of the constitution or a statute, 
that would declare them void, as to persons, but not so as to 
the state. The general rule is that the king or the state is 
not bound by the general words of a statute unless expressly 
named therein: 1 Kent, 460; 4 Cowen, 143; 1 Bl. Comm., 
261. There are exceptions to this, it is true, for the state is 
bound by the general words of a strtute made for the ad- 
vancement of learning or the support of the poor, and the 
reason for it is, that statutes in which the public are interested 
ought to be so construed that they may be effectual: 1 Black. . 
Comm., supra. Granting all this, and that if the homestead 
acts had been operative in cases like this between citizens, that 
is, as to debts contracted before 1868, it would also have been 
binding on the state, yet the rule would scarcely be strained 
so as to make general words include the state when it was 
held that they could not affect private persons, unless such 
was clearly the intention of the law-giver. Furthermore, if 





38 SUPREME COURT OF GEORGIA. 


Brooks vs. The State of Georzia. 








it be held that the state was included in those general words, 
and that the collector’s property, by virtue of the homestead, 
was discharged from the lien of the state, then would the 
sureties be also discharged, for a release of the property of 
the principal would operate as a release of the surety. And 
if this result would not follow in a case where the state was 
interested, then it would be that the execution could be en- 
forced against the sureties, who could immediately indemnify 
themselves by means of the same execution out of the very 
property which the state was debarred from seizing. This 
right could not be taken from them, and the process would 
simply be changed to one going around a circle. The state 
could not have intended this, nor can the provisions of the 
homestead enactments be fairly construed to mean that the 
state not only intended to forgive a defaulting public officer for 
withholding a portion of the public revenue, but also to dis- 
charge his sureties. From these considerations, it is apparent 
that this case is different from that of Gladney vs. Deavors, 11 
Georgia, 79. 

2. It was further claimed by plaintiff in error that as the 
family of the tax collector had been in possession of the land 
levied on four years after its assignment as a homestead, it 
was discharged from the lien which the state held upon it. 
It did not appear that the purchaser had been in ‘possession 
that long. The wife, who has a homestead assigned out of 
her husband’s property for the benefit of the family, does 
not, nor does the family, stand in the position of a bona fide 
purchaser for a valuable consideration, as provided in section 
3583 of the Code. This case does not come within the pro- 
visions of that section, and it was so ruled in Smith vs. Ezell, 
51 Georgia, 579. 

Judgment affirmed. 
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NatuaNn Irwin, plaintiff in error, vs. Toe Stave oF GEor- 
GIA, defendant in error. 


Where a conviction was based upon confessions induced by the threatening 
acts of the parties obtaining the same, though no language was used ex- 
pressly extending the hope of benefit or fear of injury, a new trial will be 


ordered. 


Criminal law. Confessions. Evidence. New trial. Be- 
fore Judge Hopkins. Clayton Superior Court. September 
Term, 1874. 


For the facts, see the decision. 


H. C. Guenn; E. A. Anerer; James T. Srence, for 
plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of larceny from 
the house, and on the trial thereof the jury found the de- 
fendant guilty. A motion was made for a new trial on the 
ground that the verdict was contrary to law, contrary to the 
evidence, and without evidence, for newly discovered testi- 
mony, and because the witness on whose testimony he was 
convicted had been found guilty of perjury upon his own 
confession in open court. The motion for a new trial was 
overruled by the court, and the defendant excepted. It ap- 
pears from the record that the defendant was found guilty on 
the evidence of Pucket and Eubanks, as to his confessions 
made to them, and on the testimony of an accomplice. To 
make a confession legal evidence, which would authorize a 
conviction, it must have been made voluntarily, without being 
induced by another by the slightest hope of benefit or re- 
motest fear of injury : Code, section 3793. Before the con- 
fession was made the defendant was taken out into the woods 
by two or three men, with at least two pistols and a rope, 
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and was told by them that they knew all about his taking 
the trunk, and that he then and there owned it. Pucket, 
whose trunk was alleged to have been stolen, stated that he 
told defendant if he would tell him where the money was it 
would be much better for him. In looking through the whole 
evidence of Pucket and Eubanks, in relation to the confes- 
sion made by the defendant, the circumstances under which 
it was made, as detailed by them, we are clearly of the 
opinion that it was not such a voluntary confession as would, 
under the law, have authorized the jury to find the defendant 
guilty of the offense charged in the indictment. Acts of the 
parties obtaining the confession often speak louder than words 
in operating upon the mind of the defendant to induce hin 
to confess. Assuming that the court charged the jury cor- 
rectly as to the law applicable to confessions, then the verdict 
was contrary to the charge of the court, and therefore illegal. 
The record of the conviction of the accomplice, for perjury, 
on the trial of the defendant, is not embodied in the record 
now before us, and therefore we cannot consider it. In our 
judgment, the court erred in overruling the motion for a new 
trial on the statement of facts disclosed in the record. 
Let the judgment of the court below be reversed. 


In ve Emory SPEER, solicitor general, e¢ al., plaintiffs in 
error. 


Where misdemeanors are transferred from the superior to the county court, 
under the 314th section of the Code, the fines and forfeitures derived there- 
from, after deducting the costs of the officers of the superior court in the 
transferred cases, should be paid over to the county treasurer. 


Costs. Superior Court. County Court. Before Judge 
Rice. Clarke Superior Court. August Term, 1874. 


For the facts of this case, see the decision. 
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Emory Sreer; Cops, Erwin & Cops; 8S. P. Tuur- 
MOND, for plaintiffs in error. 


W. L. Mrrcewett, by L. E. BLEcKLEY, contra. 


Warner, Chief Justice. 


The question made in the record of this case for our judg- 
ment is, whether the money arising from fines and forfeitures 
in the county court of the county of Clarke, in cases which 
were transferred from the superior court to the county court, 
under the provisions of the 314th section of the Gode, shall 
be paid into the county treasury, or whether the same shall be 
paid in satisfaction of orders passed by the judge of the su- 
perior court for the payment of costs in insolvent cases, as 
provided by the 4631 section of the Code. The court below 
decided that the fines and forfeitures in the county court should 
be paid to the county treasurer of the county. Whereupon, 
the solicitor general and the officers of the superior court, ex- 
cepted. By the Ist section of the 5th article of the constitu- 
tion, the judicial powers of this state, are vested in a supreme 
court, superior courts, courtsof ordinary, justices of the peace, 
commissioned notaries public, and such other courts as have 
been or may be established by law. In 1871, the general 
assembly established, by law, a county court, the provisions of 
which are embodied in the Code, by the 300th section of 
which, it is declared that “whatever fines and forfeitures are 
collected by virtue of the sentence or judgment of the county 
judge, shall be collected and paid over to the county treasurer 
of each county.” The 314th section of the Code provides 
for the transfer of cases of misdemeanors pending in the su- 
perior courts to the county courts. The 315th section pro- 
vides for the collection of the costs in the cases so transferred, 
and declares that when costs or fines, or both, are collected in 
the county court, it shall be the duty of the county judge, be- 
fore paying over the same to the county treasurer, to deduct 
therefrom the costs due to the solicitor general and clerk of 
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the superior court, and to pay the same over to said officers, 
or to retain such amount subject to their orders. By the 
4621st section of the Code, the judge of the superior court 
is authorized to pass an order for the payment of costs there- 
in specified, and to authorize and direct the sheriff or clerk, 
to retain for his own use and to pay to the attorney or solicitor 
general and other officers of the court, the amount of their 
respective accounts out of any moneys by him received for fines 
inflicted by the said court, or collected on forfieited recogni- 
zances, It will be noticed that the orders for the payment of 
accounts for insolvent costs, under the 4631st section of the 
Code, are to be paid out of any moneys received by the offi- 
cers of the superior courts, for fines inflicted by the said court 
or collected on forfeited recognizances. The orders for the 
payment of accounts for insolvent costs for fines inflicted by 
the superior court do not create a lien on the money collected 
from the fines inflicted by any other court than the superior 
court. When the general assembly created the county courts 
it was competent for that body to declare, as it has done, 
that the fines and forfeitures collected by virtue of the sen- 
tence or judgment of the county judge, shall be collected and 
paid over to the county treasurer of each county. It was 
also competent for the general assembly to provide for the 
transfer of cases of misdemeanors pending in the superior 
courts to the county courts for trial, and in doing so no in- 
justice is done to the solicitor general or the officers of the 
superior court, for it is expressly provided that it shall be the 
duty of the county judge, when the costs and fines are col- 
lected, before paying over the same to the county treasurer, to 
deduct therefrom the costs due to the solicitor general and 
clerk of the superior court, and pay the same over to said 
officers, or to retain such amount subject to their order. 
What costs due them? Most oviously the costs due them 
in the cases which have been transferred from the superior 
court to the county court. The solicitor general and the 
clerk of the superior ‘court are entitled to be paid the costs 
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due them in the transferred cases out of the money collected 
from fines inflicted in the county court, and no more. 
Let the judgment of the court below be affirmed. 


GeorGe C. BEALL, trustee, plaintiff in error, vs. ZED But- 
LER, defendant in error, 

1. The lien of a laborer on the property of his employer will not prevail 
against a purchaser who buys before foreclosure of the lien, and without 
notice. 

. Where the verdict is such as it ought to have been under the evidence, this 


court will not set it aside, although the judge who tried the case may have 
committed error in his charge to the jury. 


Laborer’s lien. Vendor and purchaser. New trial. Be- 
fore Judge BartLerr. Baldwin Superior Court. August 
Term, 1874. . 


Zed Butler sued out a laborer’s lien against George C. 
Beall, and had it levied upon certain property as belonging 
to the defendant. A claim thereto was interposed by George 
C. Beall, as trustee for his wife. 

Upon the trial the court charged the jury that if the prop- 
erty levied on belonged to the defendant at the completion of 
the plaintiff’s contract as laborer, then it was subject to the 
plaintiffs fi. fa., even though the defendant sold it before the 
foreclosure of the plaintiff’s lien to a bona fide purchaser for 
full value, without notice of said lien. 

The jury found the property subject. A motion was made 
for a new trial and overruled. To this claimant excepted. 

The evidence of fraud in the conveyance of the property 
in controversy by the defendant was so strong as to have re- 
quired the verdict, even though the court had instructed the 
jury to the contrary of his charge as above set forth. 


Crawrorp & WILLIAMson, for plaintiff in error. 


Winiiam McKinzey ; F. C. Furman, for defendant. 
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TripPE, Judge. 


1, The court charged the jury that if the property belonged 
to the defendant at the completion of the plaintiff’s contract 
as a laborer, then it was subject to the plaintiff’s fi. fa., even 
though the defendant sold it before the foreclosure of the 
plaintiff’s lien, to a bona fide purchaser for full value, without 
notice of said lien. In Rose & Company vs. Gray, 40 Georgia, 
156, and in Frazer vs. Jackson, 46 Ibid., 621, it was held 
that the bona fide purchaser of the absolute title of property 
without notice of an unforeclosed statutory lien, takes it di- 
vested of such lien. Soin Clark & Cole vs. Dobbins et al., 
52 Georgia, 656, it was ruled that a warehouseman and factor 
who, without notice of any lien, makes advances on cotton 
stored with him, can claim reimbursement out of it against the 
lien of a landlord on whose land the cotton was made, or 
against the lien of a merchant who sold commercial fertilizers 
to the debtor. We think the sume principle applies to the 
case of a laborer’s lien. ‘The argument to the contrary is 
that the lien of a laborer is given by the constitution, whilst 
in the other cases it is the creature of a statute. Grant that, 
and the consequence claimed by no means results. The lien 
created by a statute, when once given, is as complete and per- 
fect and as high in dignity or priority as if it was granted by the 
constitution. One may be repealed, or the law modified by a 
speedier process than the other; but whilst it exists, after 
the right accrues by statute, it is as strongly founded as it 
would be were it granted by the first provision of the organic 
law. So we think that on this point the court was in error, 
and the same ruling as to notice to a purchaser applies to a 
laborer’s lien, that governs in the case of a marble cutter, or 
steamboats, or landlords, factors and merchants. 

2. But as the verdict was what it ought to have been, under 
the evidence, we will not set it aside because of this error of 
the court. It is impossible to read the evidence and not feel 
bound to determine that this laborer is entitled to have his 





ATLANTA, JANUARY TERM, 1875. 45 
Lackey ws. Bostwick. 


pay out of this property, if it be necessary for it to be sold to 


secure his money. 
Let the judgment be affirmed. 


Tuomas F, Lackey plaintiff in error, vs. HELEN C. Bost- 
WICK, defendant in error. 
d 


1. Where the charge of the court is not set forth, it will be presumed that the 
jury were properly instructed, and assignments of error, that the verdict was 
contrary to law and the charge of the court, will not be entertained. 

. Where ejectment is brought and the defendant files an equitable plea to 
the effect that the deed from him under which the plaintiff claims title was 
made to secure a debt, and was in fact but an equitable mortgage, it was 
incumbent upon him to tender payment of the principal and interest of the 
indebtedness, and to pray for the redemption of the property. 

3. Whilst the defendant may file an equitable plea in the common law courts, 
still he must make such allegations as would have entitled him to relief in 
a court of equity. 


Practice in the Supreme Court. Charge of Court. ‘T'en- 
der. Ejectment. Equity. Pleadings. Before Judge Hop- 
KINS. Fulton Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 
THRASHER & THRASHER, for plaintiff in error. 
Lester & THomson, for defendant. 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendant to recover possession of a city lot in the 
city of Atlanta. On the trial of the case the jury found a 
verdict in favor of the plaintiff. A motion was made for a 
new trial on the ground that the verdict was contrary to the 
evidence, contrary to law, and contrary to the charge of the 
court. The motion for a new trial was overruled, and the 
defendant excepted. 
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1. Assuming that the court charged the law correctly, as 
we are bound to presume it did, it was incumbent on the 
plaintiff in error to have set forth what the court did charge, 
and to have specified wherein the verdict was contrary to that 
charge. The charge of the court is not in the record, and we 
have no knowledge what it was. But presuming it was a 
legal charge, and that the jury found their verdict in accord- 
ance with that charge, the alleged error that the verdict was 
contrary to law, and contrary to the charge of the court, 
amounts to the same thing. The error complained of, there- 
fore, is not apparent to us from the record in this case. 

2. There is certainly sufficient evidence in the record to 
authorize the verdict. The plaintiff read in evidence a deed 
to the lot sued for, from the defendant to John R. Bostwick, 
dated 28th September, 1868, and a deed from John R. Bost- 
wick to Helen C. Bostwick, the plaintiff’s lessor, dated 11th 
October, 1869, and proved the defendant was in possession of 
the lot. The plaintiff, therefore, proved a title to the prom- 
ises in dispute. The defendant, it is true, filed an equitable 
plea to the plaintiff’s action, in which he alleged that the 
deed was executed by him to Bostwick for the purpose of se- 
curing the payment of a note which he owed him, for $800 00, 
and that the deed was only a mortgage; that Helen C. Bost- 
wich, the plaintiff’s lessor, was the wife of John R. Bostwick, 
and had notice of the object and purposes fur which the deed 
was made, There is no offer by the defendant in his equita- 
ble plea to pay the principal and interest due on the note, or 
prayer for the redemption of the property alleged to: have 
been conveyed as a security for the payment of the note. The 
evidence is quite clear that the deed was executed by the de- 
fendant to Bostwick, to secure the payment of the $800 00 
note, but the evidence does not show that the defendant ever 
offered to pay the note and interest due thereon, or that he is 
now willing to do so. 

3. Whilst a defendant, under our practice since the adop- 
tion of the Code, may set up his equitable defense in the com- 
mon law court, still he must allege such facts and make such 
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allegations in his equitable plea as would have entitled him 
to the relief which he seeks in a court of equity, and prove 
the same on the trial in the common law court. Assuming 
that the deed made by the defendant to Bostwick, which con- 
veyed the legal title to the lot in dispute, was intended to se- 
cure the payment of the note and lawful interest due thereon, 
the defendant’s equity was to have that conveyance of the 
legal title treated as a mortgage, with the right to redeem the 
land so conveyed on payment of the principal and interest 
due on the nete. This he did not seek to do, and perhaps 
for the obvious reason that the proven value of the lot would 
not, according to the evidence in the record, be more than suf- 
ficient to pay the debt. As the verdict of the jury does sub- 
stantial justice between the parties under the evidence con- 
tained in the record, there was no error in overruling the 
motion for a new trial. 
Let the judgment of the court below be affirmed. 


James P. Srumons, plaintiff in error, vs. GEorctA V. Mar- 
TIN, administratrix, defendant in error. 


1. Plaintiff in error executed to defendant's intestate the following instru- 
ment: 

“$1,663 00. Received of Mrs. C. C. Gordon sixteen hundred and sixty- 
three dollars (in notes on myself to that amount,) which sum I am to loan 
and keep out at interest for her during the pleasure of both parties, and to 
turn over to her the proceeds thereof on request, the interest accruing 
thereon, payable annually in currency while, I manage the same for her, 
and I hereby bind myself to turn over to her good notes or fi. fas. to the 
amount, on demand, and to guaranty the payment thereof. February 23d, 
1865. (Signed) J. P. SIMMONS. 

“Attest: Marcus L. Gorpon.” 

Held, that if, on a settlement under said contract, the proceeds of the amount 
deposited were in notes or f. fas. on third persons, the payee had the right, 
at the time of the settlement, to demand that the maker of the instrument 
should guaranty the payment of such notes and f. fas. 

2. An action can be maintained on the contract for the amount specified in it, 
by proof that the plaintiff demanded a settlement with such a guaranty, and 
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a refusal by the maker to give it, although he tendered the papers which 
were the proceeds of the fund so received. 

3. If the defendant pleads a tender of the notes and f. fas., he should show 

that it was accompanied by an offer to guaranty as stipulated in the con- 







tract. 

4. If it be pleaded that the money was invested in the notes and f. Zas. with 
the knowledge and consent of the payee, it should appear that it was in- 
tended by the parties to have been a satisfaction and discharge of defend- 
ant’s liability to give the guaranty before it could so operate. 

5. So, also, any consent by an agent of the administratrix that the defendant 
might compromise one of the /. fas., is no waiver of plaintiff’s right, un- 
less it was so intended and understood at the time such consent was given. 











Contracts. Guaranty. Tender. Pleadings. Waiver. Be- 
fore Judge Rice. Gwinnett Superior Court. September 
Adjourned Term, 1874. 


This litigation was before this court at the last term. See 
52d Georgia Reports, 570. 







Georgia V. Martin, as administratrix upon the estate of 
Clarissa C. Gordon, deceased, brought complaint against 
James P. Simmons upon the receipt incorporated in the first 
head-note. The defendant pleaded as follows: Ist. The 
general issue. 2d. A tender of “the notes and fi. fas. which 
he held as the proceeds of said funds in his hands for plain- 
tiff’s intestate, as agreed in and by the paper sued on.” 3d. 
The defendant had, by agreement with plaintiff’s intestate, 
“assigned to her certain notes and an interest in certain fi. fas. 
to the amount of said sum so in his hands for her, and which 
he held as her attorney at law and agent at the time of her 
death.” 4th. The notes, fi. fas. and sums of money tendered 
by him were the proceeds of the fund so received by him, 
and were thus reeognized by plaintiff’s intestate. A portion 
of this fund, now represented by the notes of R. D. Winn, 
G. W. Arnold and D. 8S. Arnold, was so invested under the 
advisement of plaintiff’s intestate. The notes and executions 
tendered were against solvent parties. 

On motion, all of defendant’s pleas, except that of the gen- 
eral issue, were stricken. To which ruling defendant ex- 
cepted, 
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It appeared from the testimony that plaintiff’s attorneys, 
prior to the institution of this suit, demanded from the de- 
fendant compliance with the terms of his receipt ; that there- 
upon he tendered to them certain notes, executions, and some 
money ; that they refused to receive the notes and fi. fas. 
unless the defendant would guarranty their payment, but 
offered to take the money and credit the same on the receipt ; 
that the defendant refused to accede to this proposition unless 
the plaintiff would accept the notes and fi. fas. 

When the evidence for the plaintiff was closed the defend- 
ant moved for a non-suit. The motion was overruled, and 


he excepted. 
The defendant introduced the plaintiff to prove the execu- 
tion of the following letter : 
“YELLOow River, GA., July 30th, 1866. 


“Mr. Simmons—Dear Sir: I handed Mark your receipt last 
spring, and he still holds it to collect the interest that is due 


on it, but he says that the times are so hard the gentlemen 
owing it can’t pay anything now. I am coming up by the 
first of November. Please try to collect the interest by that 
time, as I am in great need of some money. If they will 
pay the interest annually and promptly, that will be all I 
will ask of them during my life. Please write to me what 
you think you can do for me. Direct your letter to Yellow 
River. By so doing you will oblige your friend, 
(Signed) “CLARISSA GORDON.” 


She stated that the letter was written by her at the request 
of her mother, the intestate; that her intestate did not in- 
tend thereby to release the defendant from his obligation to 
guaranty the payment of the notes and executions, or to re- 
cognize them as hers. 

The letter aforesaid was then offered in evidence. On ob- 
jection made it was excluded, and defendant excepted. 

The defendant proposed to show the solvency of the makers 
of the notes tendered by him. On objection made this evi- 
dence was excluded, and he excepted. 
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The defendant then proposed to prove by R. D. Winn that 
at the time said notes were made he (the defendant) repre- 
sented himself as the agent of plaintiffs intestate, and stated 
that they were taken for her benefit. This evidence was also 
rejected, and the defendant excepted. - 

The jury found for the plaintiff. The defendant moved 
for a new trial, alleging error in each of the aforesaid rulings, 
and upon the further ground that a plea had not been filed 
which he supposed had been, and that he discovered this 
omission after the trial. This plea merely set forth a com- 
promise which had been made under the approval of the 
agent of the plaintiff, with certain of the defendants in exe- 
cution, whereby $289 52 was deducted from the interest of 
the plaintiff in said fi. fas. Therefore the verdict was, in any 
event, for too much by that amount. 

The motion was overruled, and the defendant excepted. 


JAMES P. Srmmons; Winn & Srumons; A. T. AKER- 
MAN, for plaintiff in error. 


W. W. Crarx; N. L. Hurcuins; F. F. JunAn, for de- 


fendant. 


TripPE, Judge. 


1. We think that the questions controlling all the issues 
made in this record were determined at the last term of this 
court, in a case between the same parties. That was a bill 
filed by the plaintiff in error in reference to this same receipt, 
and practically presented the principles which now guide us, 
It was then held that the legal effect of the agreement was, 
that Simmons took his notes as money and agreed to loan out 
that sum as her agent, and account for the proceeds on re- 
quest, paying her the interest annually, and if, on a settlement, 
the proceeds should be in notes or fi. fas. on third persons, he 
undertook to guaranty their payment. It was meant by that, 
that he was to give the guaranty when the notes or fi. fas 
might be turned over. If Mrs. Gordon was not entitled to 





* ATLANTA, JANUARY TERM, 1875. 51 


Simmons vs. Martin. 





such a guaranty thus executed, it would have been almost 
an impracticable matter for her to have made proof of the pa- 
pers that were thus delivered to her, at least it would have 
burdened her right so as seriously to have affected it and to 
have lessened the value of the securities she received. With 
Mr. Simmons’ guaranty to or on the papers, they might and 
doubtless would have been increased in their negotiable value 
as well as their final worth, At least she bargained for this, 
and had a written promise of it. This gave her a legal right 
to demand it. Had the promise been that he would indorse 
any note which he turned over, to be secondarily liable there- 
on, it would hardly be doubted that Mrs. Gordon could have 
claimed the actual indorsement of such note by Simmons. 
It would not have been a good reply to her demand for it to 
say that the promise in the original agreement was sufficient. 
Nor is such a reply good when she contracted for the guar- 
anty. There can be no difference. 

2. This being so, when Mr. Simmons refused to give the 
guaranty at the time the demand was made, and his creditor 
refused to receive them without it in discharge of his agree- 
ment, there was a breach of the contract. The promissor had 
refused to deliver what he had agreed to deliver, and in the 
form it was to be when delivered, in discharge of a specific 
sum of money, and his liability then was to pay that sum. 
The damages, the amount due, were fixed by the contract, and 
on a breach thereof that sum is what is recoverable. 

3. Under the construction we give the contract, a plea of 
tender of the notes and fi. fas. was not good unless it shows 
that the guaranty was also offered. For it could avail the 
defendant nothing by way of tender to offer what there was 
no obligation to accept. 

4. ‘Two of the pleas excepted to and stricken were some- 
what in the nature of pleas of accord and satisfaction, or of 
payment, it is hard to say which. ‘They were in fact neither, 
nor could the facts recited in them support a plea of either 
sort, unless they went further and were set up as having been 
accepted and recognized as a satisfaction and discharge of de- 
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fendant’s liability under the original contract. So said this 
court, in substance, in the decision referred to, rendered at the 
last term, to-wit: “Any recognition by Mrs. Gordon of cer- 
tain notes as hers, after the date of the agreement, or any con- 
sent by her that they should be altered in form or compro- 
mised by Simmons, cannot be taken as a waiver of the agree- 
ment, unless such was her intent.” After the holdings thus 
made on this very contract, the plea should have averred that 
the transaction which it set out was intended to be in dis- 
charge, satisfaction or payment, of defendant’s liability. 

5. The principle quoted above from the former decision 
also determines the merits of the plea contained in the propo- 
sition of defendant to amend his motion for a new trial. Even 
had he been entitled to make the amendment at that time 
under the facts stated, the plea could not have availed him. 
The pleas being properly stricken, the letter written by Mrs. 
Gordon, which was offered to be put in evidence, was irrelevant 
and inadmissible. 

Judgment affirmed. 


Howarp & Sovte, plaintiffs in error, vs. G. L. Rice, de- 
fendant in error. 


Where money is due on a written security, such as a bill or bond, it is the duty 
of the debtor if he pay to an agent, to see that such agent is in possession 
of the security, otherwise he will not be discharged unless the money reach 
the principal. 

Principal and agent. Debtor and creditor. Payment. 

Before Judge PorTLe. Madison Superior Court. Septem- 

ber Term, 1874. 


For the facts of this case, see the decision. 
T. W. Rucker, for plaintiff in error. 


GABRIEL Naso; SamMuet Lumpkin, by Joun C. REED, 
for defendant. 
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Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant on the following paper : 


“January 11th, 1872. Eight months after date, for value 
received, I promise to pay to the order of Howard & Soule 
$95 00 without interest, payable at Athens office. 

(Signed,) “G. L. Rice.” 


Itappears from the evidence in the record that the following 
words were printed on the heading of the note signed by defend- 
ant: “Nocredits allowed unless indorsed on note at time pay- 
ment is made.” The note was given fora sewing machine sold 
by Shaffer, who was the agent of plaintiffs, and had an office 
in Athens where the note was made payable. ‘The defendant 
paid Shaffer, the agent of the plaintiffs from whom he pur- 
chased the machine, at his office in Athens, the amount of the 
note in two payments, taking his two receipts for the same. 
Shaffer said he did not then have the note, that it was in the 
hands of the plaintiffs in Atlanta, and that he would get the 
note and deliver it up tohim. The jury, under the charge of 
the court, found a verdict for the defendant. The plaintiffs 
made a motion for a new trial on the grounds specified there- 
in, which was overruled by the court, and the plaintiffs ex- 
cepted. The error complained of is that the court erred in 
charging the jury “that if the defendant made the payments, 
evidenced by the receipts introduced, to Brown & Shaffer at 
their office in Athens, having purchased the sewing machine 
from Shaffer, that such payment was valid, and would bind 
Howard & Soule, the plaintiffs ; there being no evidence that 
Brown & Shaffer were authorized by the plaintiffs to receive 
payment of the note.” The question involved in this case is 
whether an agent, who is authorized to sell certain specific 
machines for his principals, and who sells one on time, 
and takes a note from the purchaser thereof, due at a future 
day, payable to his principals, and delivers the note to them, 
is then their agent to receive the payment of the note, the 
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same not being in the possession of such agent, but in the 
hands of his principals, In other words, was the payment of 
the note given by the defendant payable to the order of How- 
ard & Soule for a sewing machine purchased of their agent, 
Shaffer, a good payment of that note as against them, when 
made to Shaffer, their agent, at his office in Athens, he not hav- 
ing the note in possession, but promising the defendant he 
would get the note from the plaintiffs and deliverit up to him. 

The rule as stated by Paley on Agency is well sustained by 
authority, and that rule is, that if money be due upon a writ- 
ten security, it is the duty of the debtor, if he pay it to an 
agent, to see that the person to whom he pays it is in posses- 
sion of the security, for though the money may have been 
advanced through the medium of the agent, yet if the secu- 
rity do not remain in his possession, a payment to him will 
not discharge the debtor: Paley on Agency, 274. Although 
the defendant in this case may have received the plaintiffs’ 
machine through the medium of their agent, he promised to 
pay them for it, and if he took the risk of paying the agent 
the money due to the plaintiffs therefor, when he knew the 
agent did not have his note, it will not discharge him from 
its payment to the plaintiffs unless he could show that they 
had received the money. Smith on Mercantile Law, 68, thus 
states the rule: “ Where money is due upon a written security, 
such as a bill or bond, it is the duty of the debtor, if he pay 
to an agent, to see that such agent is in possession of the se- 
curity, for otherwise he will not be discharged unless the 
money reach the principal; not even though the agent to 
whom he pays may have been usually employed to receive 
money, for his non-production of the security rebuts the impli- 
cation of authority arising from such hisemployment.” ‘The 
same principle is recognized by Story on Agency, section 98. 
See the case of Williams vs, Walker, 2 Sandford’s Chancery 
Reports, 225, in which the authorities bearing upon this ques- 
tion are cited and reviewed. The case of Capel vs. Thornton, 
14 English Common Law Reports, 605, cited by the defend- 
ant in error, in which it was held that an agent authorized to 
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sell goods has, in the absence of advice to tlie contrary, an 
implied authority to receive the proceeds of such sale, was an 
action for coals delivered, There was no written security given 
therefor in that case. (¢ Shaffer had authority to sell the 
plaintiffs’ machines, as their agent, he would have had the im- 
plied authority to have received the money therefor from the 
purchaser; or if authorized to sell on credit, to have taken the— 
purchaser’s note, payable to them, as was done in this won 
but it does not follow that the agent had the authority to col- 
lect that note, due eight months after date, when it had been 
turned over to the plaintiffs as their property by the agents, 
without proof of any special authority to do so, or any evi- 
dence that such had been their habit and custom, the agent 
not having the note in his possession. We have given to this 
question quite a thorough examination, on account of the ap- 
parent hardship of requiring the defendant to pay for the ma- 
chine twice, but we are well satisfied as to the law applicable 
to the facts of the case, and feel bound to enforce the general 
rule of the law in this case as well as in all other cases. This 
general rule of law will injure no one who exercises the ordi- 
nary degree of prudence in requiring the production of his 
note before he pays it. In our judgment, the court below 
erred in overruling the motion for a new trial. 

Let the judgment of the court below be reversed. 





Groree W. Hansrorp, plaintiff in error, vs. Tae State oF 
GeEorGIA, defendant in error. 


1. In misdemeanors there are no principals in the second degree. 

2. If an indictment against several for assault and battery, charges one as 
principal in the second degree, but alleges such acts on his part as would 
make him guilty of the offense charged, the words “ principal in the second 
degree” may be rejected as surplusage, and upon proof of the facts alleged, 
a verdict of guilty will be sustained. 

3. An exception which is relied on to prevent the bar of the statute of lim- 
itation, should be shown in the indictment. 
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4. If five defendants are jointly indicted for an offense charged to have been 
committed at a time which would make the statute a bar, and four of them 
are alleged to be within a specified exception, and there is no allegation on 
that question as to the other, the indictment is demurrable as to him. 


Criminal law. Principal. Indictment. Statute of limita- 
tions. Before Judge Knigut, Milton Superior Court. Au- 
gust Term, 1874. 


At the August term, 1874, of Milton superior court, an in- 
dictment was found against Hansford and others, of which the 


following is a copy: 


“STATE OF GEORGIA—MILTon County. 

“The grand jurors, ete., charge and accuse Lewis Tucker, 
Robert Camp, Marion Hansford and Rachel Tucker, princi- 
pals in the first degree, and George W. Hansford, principal 
in the second degree, of the county and state aforesaid, with 
the offense of assault and battery. For that the said Lewis 
Tucker, Robert Camp, Marion Hansford and Rachel Tucker, 
on March 10th, 1871, in the county aforesaid, did then and 
there, unlawfully and with force and arms, in and upon one 
Margaret Oliver, make an assault, and the said Margaret Oli- 
ver did unlawfully beat, bruise, wound, and ill-treat, and other 
wrongs to the said Margaret Oliver then and there did. The 
said Lewis Tucker, Robert Camp, Marion Hansford and Ra- 
chel Tucker, while they were so beating and bruising the said 
Margaret Oliver, were then and there disguised, and had their 
faces then and there concealed from view, and the said Mar- 
garet did not discover who the said Lewis Tucker, Robert A. 
Camp, Marion Hansford and Rachel ‘Tucker were, who did 
then and there, as aforesaid, so unlawfully beat and bruise her, 
the said Margaret Oliver, until March 23d, 1874. 

“And the jurors aforesaid, upon their oaths aforesaid, do 
further say that George W. Hansford, on March 10th, 1871, 
was constructively present aiding and abetting, and did then 
and there hire and procure the said Lewis Tucker, Robert A, 
Camp, Marion Hansford and Rachel Tucker, the assault end 
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battery aforesaid, in manner aforesaid, to do and commit, con- 
trary to the law,” ete. 


When the case was called, Robert A. Camp and George W. 
Hansford were present in court. They moved for a continu- 
ance, and the motion was overruled. Counsel for the defend- 
ants announced ready for Camp. The solicitor general re- 
plied that he would first put Hansford on trial. The latter 
then demurred to the indictment upon the following grounds: 

Ist. Because the offense therein charged was barred by the 
statute of limitations. 

2d. Because principals in the second degree are not recog- 
nized in misdemeanors. 

3d. Because the principal in the second degree cannot be 
tried before the conviction of the principal in the first degree. 

The demurrer was overruled, and the defendant excepted. 


W. T. & W. J. Winn, for plaintiff in error. 


C. D. Pur.uirps, solicitor general, for the state. 


TrippEk, Judge. 


1. The tenor of the decisions of this court has been that 
the common law rule that in misdemeanors there were no 
principals in the second degree, has never been changed by 
statute; and in Lewis vs. he State, 33 Georgia, 137, it was 
very strongly intimated that had it been necessary to put the 
judgment on that ground, it would have been so held: See 
MeCoy vs. The State, 52 Georgia, 287. 

2. If, however, one be charged as such principal, and the 
acts alleged in the indictment would make him guilty as one 
of the real perpetrators of the misdemeanor, the words, 
“principal in the second degree,” are surplusage, and do not 
vitiate the indictment. The defendant is fully put on notice 
of what he is charged with, and it does not fall within the 
reason of the rulings that one charged as principal in the first 
degree cannot be found guilty as principal in the second de- 

VOL. LIV. 5. 
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gree, or as accessory after the fact : 36 Georgia, 222 ; MeCoy 
vs. The State, supra. - 

3. It was‘held in McLane vs. The State, 4 Georgia, 335, 
that if the offense appears on the face of the indictment to be 
barred by the statute of limitation in reference thereto, and 
some exception in the statute is relied on to prevent its bar, 
such exception should be alleged in the indictment. We are 
not aware that this case has been overruled, or that it is 
affected by any subsequent statute. 

4. In this case such an exception was charged to exist and 
to apply to four of the defendants, to-wit: that it was not 
known until a short time before the finding of the bill that 
they were the parties who were guilty of the assault and bat- 
tery, they being masked, etc., when they committed it. But 
no reason is given why the other defendant, the plaintiff in. © 
error, had not been heretofore prosecuted, It is not charged 
that his guilt was concealed. Nor does the fact that those 
whom he aided and abetted, or procured and assisted to com- 
mit the offense, were unknown, show that his participation 
was not known by the prosecutor as well as by the public. It 
may be, and probably is true, that it was concealed, but the 
principle ruled in McLane vs. The State, supra, makes it nec- 
essary that it should be so charged in the indictment. The 
defendant may have procured others to act or aid in the com- 
mission of the offense, unknown to the grand jurors or the 
prosecutor, and yet he could have been indicted and convicted 
on such allegation and proof as well as if all were known. 
There is no reason why the rule requiring an indictment to show 
on its face such exception as would take the case out the limi- 
tation act should not apply to this defendant as well as the 
others, and the court erred in not so holding. 

Judgment reversed. 
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Warren AKIN, plaintiff in error, vs. THE ORDINARY OF 
Bartow County, defendant in error. 


1. Where, by act of the general assembly, of December 17th, 1861, the coun 
ty of Bartow was authorized to issue bonds for the support of the indigent 
families of the soldiers of the Confederate States, and by another act, passed 
on February 23d, 1866, the justices of the inferior court of said county 
were authorized to settle or compromise the bonds issued under authority of 
the first act, this second act was a distinct recognition of the legality of the 
same. 

. The borrowing of money by a county and appropriating the same for the 
support of the indigent families of the soldiers of the Confederate States, 
and other needy persons, cannot be considered, in a legal sense, as having 
been done in aid of the rebellion. 

. Where an amendment had been made to the plaintiff’s declaration, pend. 
ing the litigation, without objection, it was not proper for the court to nul- 
lify, ex mero motu, the effect of said amendment by its charge. 

. Declarations in the statutory forms may be amended as other declarations. 

. An amendment relates back to the commencement of the suit. That the 
suit, had it been commenced at the date of the filing of the amendment, 
would have been barred, is no ground to hold that the case as made by the 
amendment was barred, provided it was proper to be allowed. 

6. Contracts with a county must be in writing and entered on the minutes of 
the court of ordinary. 

. Where orders were passed by the inferior court of the county of Bartow, 
and entered on the minutes of that court, authorizing and directing certain 
bonds to be issued, and the same were issued in pursuance thereof, and de- 
livered to the plaintiff, who paid to said county, or its authorized agent, the 
money therefor, which was received and appropriated to its use,,such entry 
on the minutes was a compliance with the 493d section of the Code, and 
said bonds were valid obligations on the county. 

8. The plea of son est factum may be filed after the first term, especially 
when a sufficient reason is shown therefor. : 
g. A request to the court to charge should state the principle of law applicable 
to the facts of the case, without attempting to draw any inferences or con- 

clusions therefrom for the consideration of the jury. 

10. Although the court may refuse to give a charge in the language requested, 
because objectionable, still it is its duty to instruct the jury as to the law appli- 
cable to the facts of the case, especially when its attention is called thereto. 


County matters. Rebellion. Contracts. Consideration. 
Illegality. Amendment. Practice in the Superior Court. 
Statute of limitations. Non est factum. Pleadings. Charge 
of Court. Before Judge UNDERWoop. Bartow Superior 
Court. September Term, 1874. 
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This case is reported in the decision. 
WarrREN AKIN & Son, for plaintiff in error. 


W. T. Worrorp, by W. H. Dagsney, for defendant. 


Warner, Chief Justice 


This was an action brought by the plaintiff against the de- 
fendant, in the statutory form, on two bonds, signed by God- 
frey, clerk of the inferior court, and Haire, county treasurer, 
one for the sum of $2,500 00, payable to the plaintiff or 
bearer, dated 25th February, 1863, and payable on the 25th 
of February, 1864, with interest at the rate of six and a half 
per cent. per annum from the date thereof. It is recited in 
the face of the bond that the plaintiff had paid into the 
treasury of Bartow county the sum of $2,500 00 for the sup- 


port of soldiers’ families, in accordance with the provisions of 


an order passed by the inferior court of said county on the 
6th day of January, 1863, which sum of money the said 
county of Bartow promised to pay said plaintiff or bearer, as 
before stated. The other bond was for the sum of $1,500 00, 
dated 29th September, 1862, and payable 1st of January, 
1864, with interest at the rate of seven per cent. per annum, 
containing the same recitals therein as the other’ bond, ex- 
cept that it was issued in accordance with the provisions 
of an order of the inferior court of said county, passed on 
the 26th of February, 1862. There was a payment on the 
first mentioned bond, made by the treasurer of said county, 
of $636 13, and on the last named bond a payment of 
$250 00, made on the 14th of February, 1865. The defend- 
ant pleaded that said bonds were given in aid of the rebel- 
lion, and at a subsequent term of the court, filed a plea of 
non est factum, to the filing of which last plea the plaintiff 
objected, which objection was overruled by the court, and the 
plaintiff filed his exception thereto on the record. During 
the pendency of the suit, the plaintiff amended his declaration 
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as follows, but the time the amendment was made does not 
appear in the record : 

“And your petitioner avers that the bond dated the 29th 
day of September, 1862, was issued under and by virtue of 
an order of the inferior court of said county of Bartow, passed 
on the 26th day of February, 1862; and the bond dated the 
26th day of February, 1863, was issued under and by virtue 
of an order passed by the inferior court of said county, on the 
6th day of January, 1863; that each of said orders was in 
writing, and entered on the minutes of said inferior court ; 
and that said orders required said bonds to be signed by the 
clerk of said inferior court and by the county treasurer ; and 
each of said bonds was so signed under the seal of said court; 
that your petitioner loaned to said county $1,500 00 on the 
29th day of September, 1862; and he loaned to said county, 
on the 25th day of February, 1863, $2,500 00, and said 
sums of money were entered on the books of the treasurer of 
said county at the time it was loaned by your petitioner to 
said county; and said money was loaned by your petitioner 
to said county, and by said county used alone to support the 
destitute widows, wives and little children-of soldiers and 
others, and which wives, widows and little children were de- 
pendent for support on public and private charity, and they 
had to be fed or starve; that humanity required that said 
wives, widows and little children should be fed, and it was 
the duty of said county to feed them; that the money so 
loaned by your petitioner was used by said county of Bartow 
to pay for corn and meat to feed said destitute poor; and 
when your petitioner loaned said money to said county he 
was informed that it was to be used to support all the poor 
of said county ; and your petitioner avers that at the time 
said bond for $1,500 00 was issued, dated the 29th day of 
September, 1862, there was no law requiring contracts to be 
entered on the minutes of the inferior court ; and at the time 
the bond for $2,500 00 was issued, dated the 25th day of 
February, 1863, your petitioner had no control over the 
minutes of the inferier court, and could not enter the said 
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bond on said minutes ; that if it was the legal duty of said 
inferior court to enter said bonds on the minutes of said court, 
and it was not done, the failure to discharge the duty en- 
joined by law, a duty over the discharge of which your peti- 
tioner had no control, it would be a fraud to allow said county 
to refuse to pay a just debt because the officers and agents of 





said county refused or neglected to perform their legal duty ; 
and your petitioner avers that when the bond for $1,500 00 was 
sold to your petitioner it was entered on the books of said in- 
ferior court; that said bond was sold to your petitioner for 
$1,500 00; and when the bond for $2,500 00 was dated and 
delivered to your petitioner, it was entered on the books of 
the inferior court; that said bond for $2,500 00 was sold to 
your petitioner, and each of said entries was made in writing 
on said books of said inferior court ; and your petitioner avers 
that he paid the money to said inferior court for said bonds in 
good faith, and had no idea, or notice, or knowledge, that 
said bonds were not entered on the minutes, or that the money 
paid for said bonds by your petitioner was to be used for ille- 
gal purposes; and the charge that said bonds were issued to 
aid the rebellion against the United States, in the plea filed 
in defense of said case, is wholly and entirely untrue so far as 


your petitioner knows or believes; and your petitioner has 
applied to the ordinary of said county to enter said bonds on 
the minutes kept by him, and he received said bonds and 
promised to enter them on the minutes, but afterwards re- 
fused to do so, saying that he had made no contracts and 
could not enter said bonds on the minutes; and your peti- 
tioner avers that the refusal to enter said bonds on the min- 


utes is intended to aid in preventing your petitioner from col- 
lecting money justly and legally due him, and which the or- 
dinary knows was loaned by your petitioner to said county, 
and which is wrongfully withheld from your petitioner; aud 
to allow said ordinary to withhold what is justly due your 
petitioner, under any technical rule of law, would be to allow 
him to insist on law to practice a fraud; and your petitioner 
insists that he is entitled to the value of the money loaned to 
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the inferior court for said county, with interest on the same, 
even though said court had not entered said contract on the 
minutes of said court as required by law.” 

On the trial of the case, the jury, under the charge of the 
court, found a verdict for the defendant. The plaintiff made 
a motion for a new trial on the ground that the verdict: was 
contrary to law, contrary to the evidence, and because the 
court erred in its charge to the jury, and in refusing to charge 
as requested, as set forth in the record, which motion was 
overruled and the plaintiff excepted. The following facts 
were proved by the respective witnesses who were sworn on 
the trial of the case : 

Arthur Haire testified as follows: Has examined the county 
bonds upon which the case is predicated ; his signature to the 
same, as county treasurer, is genuine. He signed them as 
treasurer of Bartow county, by and under the authority of an 
order, or orders, passed by the inferior court of said county— 
one on or about the 26th day of Frbruary, 1862, and one on 
the 6th day of January, 1863; knows that he saw such orders 
on the minutes of said court, and if his memory serves him 
right, the then clerk of said court showed him the minutes, 
and which contained in said orders directions to have the 
bonds printed. Saw the orders on the minutes, and the same 
were regularly signed, ete. The orders were entered in a 
book known and kept as the minutes of the inferior court for 
county purposes. Has examined the original bonds, one 
dated September 29th, 1862, payable to Warren Akin, for 
$1,500 00, the other dated February 25th, 1863, payable in 
the same manner, for $2,500 CO. They were signed by him 
as the treasurer of the county, by the authority of and under 
an order of the inferior court, or orders of said court, for the 
court passed orders at different times, to sell bonds, as the 
necessities of the county required, to raise money for the sup- 
port of the needy of said county. He believes each of the 
bonds was signed on the day named therein. ‘They - were 
issued by authority of orders passed by the inferior court as 
recited in their faces. The families of the men who were 
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then in the service of the Confederate States or of the state, 
or who had died or were killed, and who were needy, were 
supported with provisions supplied by the sale of said bonds ; 
and others who were destitute, no doubt, also participated 
therein. Does not think the families of all soldiers were fur- 
nished, but only those which were needy. ‘Thinks others 
who did not belong to the families of soldiers, who were poor 
and needy, were supplied. Is satisfied that said orders were 
passed by the inferior court of Bartow county, at the court- 
house in said county, on the day as stated upon the face of 
each of the bonds. The dates as therein recited were ascer- 
tained by a reference to the minutes aforesaid. Does not cer- 
tainly know that Warren Akin’s name was mentioned in 
either of said orders, but it may have been. ‘Thinks that the 
names of the persons to whom to be issued and the amounts 
of the konds were set forth in some of the orders, but cannot 
now specify which. Godfrey, the clerk of the inferior court, 
and witness, never issued any bonds without an order for that 
purpose. 

Benjamin F. Godfrey testified as follows : Signed the bonds 
shown him as clerk of the inferior court of Bartow county, 
and affixed the seal of said court thereto. The bonds were 
signed and issued under authority of orders of the inferior 
court. The orders were entered on the minutes of said court 
for county purposes. The book containing said minutes was 
left by him in his office, which was burned, and he has not 
seen it since. The soldiers’ families which were mentioned 
in the bonds, were the wives, widows and children of the poor 
soldiers then in the army of the Confederate States, and of 
those soldiers who had died or were killed, and whose fami- 
lies were unable to feed themselves, and were dependent on 
charity for a support. No other kind were supported by the 
county. No children of soldiers over twelve years of age 
were allowed anything from the county. Only the needy 
and destitute families were supplied. Wituess went round 
through the county to ascertain the number of the destitute, 
and found as many as six children under twelve years of age 
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in one family, who were entirely dependent on the county for 
a support. The money mentioned in said bonds was bor- 
rowed to support these poor and needy families. Thinks 
there was a different fund raised to support the other poor of 
the county, of which there were but few. . 

Warren Akin, the plaintiff, testtfied as follows: Having 
more Confederate money than he needed to meet current ex- 
penses, he desired to loan it out on as long time as possible, 
so that it would make him something. Does not remember 
the particulars fully about his loaning the money on the first 
bond, the one dated in 1862, but has a distinct recollection 
about the loan made on the second, dated in 1863. He was 
anxious to lend the money, and offered it at six and a half 
per cent., if the county would take it for one year. The first 
conversation he had about the Jast bond was with Mr. Me- 
Murry, then one of the justices of the inferior court. After- 
wards he was informed that the,;county would take the money 
upon the terms proposed, and thinks this information was 
given by McMurry. He was also directed to call on Arthur 
Haire, then treasurer of the county, and the bond would be 
ready, or witness could get it and pay the money to the treas- 
urer. Does not remember whether this information or direc- 
tion was given him in the court-house or elsewhere, nor can 
he say with certainty who gave itg but thinks it was done by 
Mr. MeMurry, or by the court when in session. Knows that 
he,called on Arthur Haire, the treasurer, and paid him the 
$2,500 00, and received from him the bond, but whether he 
received the bond at the time the money was paid or after- 
wards, he cannot state. Is of the impression that he received 
the bond when he paid the money. When witness loaned the 
money and received the bonds he thought everything the law 
required to make the bonds legal and valid had been done, 
and he does not think he made any inquiry about it. When 
he loaned the money he understood that it was borrowed to 
feed all the poor and destitute of the county. No intimation 
was made to him that it was to aid the rebellion, and he had 
no idea or thought that it was for any such purpose, or for 
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any other purpose than to feed the poor widows, wives and 
little children who had to be fed or suffer. He did not then, 
and does not now, believe that it was intended to aid the re- 
bellion. In the spring of 1861, (thinks in May,) he did 
make a speech to the inferior court of the county, and urged 
them to make provisioneto feed and take care of the wives 
and children of the poor men who volunteered in the Con- 
federate service, and stated in his remarks that those who went 
to fight for the south should know that while they had an en- 
emy in front, they had a friend in fhe rear. This was at the 
beginning of the war. He did encourage volunteering all he 
could, He made a speech, he thinks on March 4th, 1862, for 
the same purposes. He did all he could to avoid a draft in 
his county. But when he loaned the money for the first bond, 
dated September 29th, 1862, the first, if not the second, con- 
script law had been passed. Knew the first had been in op- 
eration for some months, taking every man ndt exempted, 
who was under thirty-five years of age, into the military ser- 
vice, and all volunteering had ceased; and before the bond 
dated in 1863, was issued, the second conscript law had been 
in operation some months, forcing all not exempted, who 
were under forty-five years of age, into the military service. 
The minutes of the inferior court having been lost, and wit- 
ness not knowing whether ¢he bonds had been recorded, car- 
ried them to the ordinary and requested him to record them. 
He took them and said he would do so, and afterwards gle- 
clined to do it. 

1. By a special act of the general assembly, passed on the 
17th day of December, 1861, the county of Bartow was au- 
thorized to issue bonds of the county for the support of the 
families of indigent volunteers, who are absent in the army, 
or who may have been killed, or died in the service, or who 
may have been wounded or disabled in the service, and for 
any other county purpose. By another special act of the gen- 
eral assembly, passed on the 23d of February, 1966, the jus- 
tices of the inferior court of Bartow county were authorized 
to settle or compromise the bonds of that county then due and 
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unpaid, and to issue new bonds for the same, the preamble to 
which act recites: Whereas the justices of the inferior court 
of the county of Bartow issued, in accordance with law, the 
bonds of said county, on which they borrowed money to sup- 
port the wives, widows, mothers and children of indigent sol- 
diers, and other poor of the county, and some of the bonds are 
due and unpaid, and owing to the currency said justices re- 
ceived for said bonds, justice requires that the whole amount 
apparently due thereon, should not be paid: Therefore, be it - 
enacted that the justiees of the inferior court be authorized to 
compromise the same, and issue new bonds therefor, ete. This 
was a distinct recognition of the legality of the bonds which 
had been issued by the county of Bartow for the purposes 
rpecified by the general assembly of 1866. 

2. The court charged the jury, “If you find that the money 
loaned, as expressed on the face of the contract, to be for the 
support of soldiers’ families, this is sufficient to put the lender 
of the money, or purchaser of the bond, on inquiry, and is 
prima facie evidence that the contract was made in aid of the 
rebellion.” This charge of the court, in view of the evidence 
contained in the record, was error. ‘The borrowing money by 
the county and appropriating the same for the support of in- 
digent soldiers’ families, and other needy persons, cannot be 
considered, in a legal sense, as having been done in aid of the 
rebellion. The object and purpose was to relieve the imme- 
diate wants of suffering humanity, no matter from what cause 
produced. If there were women and children of indigent sol- 
diers in the county actually suffering for the common necessa- 
ries of life, it was the duty of the county to have provided 
for their immediate wants as an act of humanity recognized 
by all civilized nations, and if the lender of the money, had 
have known it was to be appropriated for that purpose, it 
would not have made the contract illegal, either by human or 
divine law. ‘The hungry and the destitute should be fed and 
clothed when in a state of actual suffering, at all times, and 
doing that was in no proper sense aiding the rebellion, unless 
preventing the women and children of indigent soldiers from 
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perishing from starvation by feeding them, should be so con- 


sidered. 

3. The court also charged the jury “that the law requires 
that the contract shall be in writing and entered on the 
minutes of the court, and this fact it is necessary to allege 
and prove. If this was not done in the original declaration, 
the form used in this action can only be amended so as to 
make the allegation, and by the amendment make that form 
thus amended conform to the form prescribed in the Code.” 
The court further charged the jury to the effect that the plain- 
tiff’s amendment to his original declaration, as set forth in the 
record, could not be allowed, and if it could, if it was not 
filed prior to the first of January, 1870, it would be barred 
by the statute of limitations of 1869, and that if there was no 
contract entered on the minutes of the inferior court of Bar- 
tow county, in relation to the bond, which purports to have 
been issued after the first day of January, 1863, no recovery 
could be had on that bond. If we understand the charge of 

‘the court in relation to the amendment of the plaintiff’s dec- 
laration, it held that as it was originally commenced in the 
statutory form, the amendment was not allowable. But the 
declaration had been amended without objection, so far as the 
record shows, and it was not a proper subject matter for the 
charge of the court, at the trial of the case. 

4, 5. The court, however, erred in holding that the plain- 
tiff’s original declaration was not properly amended: as set 
forth in the record. Since the adoption of the Code this 
court has repeatedly held that declarations in the statutory 
form could be amended in the same manner as other declara- 
tions. If a plaintiff should sue on a promissory note, in the 
statutory form, which the law requires to be stamped, and the 
note could not be read in evidence for the want of a stamp on 
it, the plaintiff might amend his declaration by adding the 
common count for money had and received of the plaintiff, or 
paid by the plaintiff for the use and benefit of the defendant, 
and, on proof thereof, would be entitled to recover. So in 
this case, inasmuch as the records of the inferior court had 
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been destroyed by fire, the plaintiff may have thought it doubt- 
ful whether he could prove that the contract with the county 
had been entered on the minutes of the court as required by 
law, and therefore he amended his declaration, alleging the 
facts, and the reception af the money specified in the bonds 
by the defendant, and the appropriation of it to its use and 
benefit, so as to enable him to recover the money advanced, 
laid out and expended to and for the use and benefit of the 
defendant, and such is the legal effect of the plaintiff’s amend- 
ed declaration; and when so amended, it related back to the 
commencement of the suit as a part of the original cause of 
action, and was not barred by the statute of limitations of 
1869, and the court erred in so charging the jury. 

6. The charge of the court, that the contract should be in 
writing and entered on the minutes of the court, was good 
law if it had been applicable to the facts proved by the evi- 
dence in the case before it. The 493d section of the Code 
declares that all contracts entered into by the ordinary (for- 
merly by the inferior court,) with other persons in behalf of 
the county, must be in writing and entered on their minutes. 
In the casé of Prichett vs. The Inferior Court of Bartow 
County, (46th Georgia Reports, 462,) a suit was brought on a 
bond similar to the bonds sued on in this case. The defend- 
ant demurred to the plaintiff’s declaration, and this court sus- 
tained the demurrer on the ground that it did not appear 
from the plaintiff’s ‘declaration that the contract had ever 
been entered on the minutes of the court, and we now re- 
affirm the ruling of the court in that case on the statement of 
facts contained therein. 

7. But the plaintiff’s declaration in the case now before us, 
and the evidence contained in the record, makes an entirely 
different case from that. It appears from the record now be- 
fore us that orders were passed by the inferior court of Bar- 
tow county, and entered on the minutes of that court, author- 
izing and directing the bonds now sued on to be issued, and 
that the same were issued in purstiance of such orders and di- 
rections, and delivered to the plaintiff, who paid to the de- 
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fendant or to its authorized agent, the money therefor, which 
the defendant has received and appropriated to its use. The 
entry on the minutes of the inferior court of the orders au- 
thorizing and directing the bonds to be issued, was a com- 
pliance with the requirements of the 493d section of the Code, 
and when issued as authorized and directed by said orders, 
and the money received therefor, as shown by the evidence in 
the record, it became an executed contract, which was binding 
in law upon the county of Bartow. The charge of the court 
in relation to this point in the case, in view of the evidence 
before it, was error. 

8. The plea of non est factum may be filed after the first 
term of the court, especially when a sufficient reason is shown 
therefor: Stanton vs. Burge, 34th Georgia Reports, 435. 
There was no error in allowing that plea to be filed, on the 
statement of facts disclosed in the record. 

9. The requests of the plaintiff to charge the jury were 
objectionable, because the same were argumentative and as- 
sumed facts and conclusions which it would not have been 
proper for the court to have given for that reason. A request 
for the court to charge should state the naked question of 
law applicable to the facts of the case, without attempting to 
draw any inferences or conclusions therefrom for the consid- 
eration of the jury. 

10. Although the court may refuse to give a charge in the 
language requested, because it is objectionable, still, it is the 
duty of the edurt to give in charge to the jury the law appli- 
cable to the facts of the case, especially when its attention is 
called to the questions involved. The court should have 
charged the jury, in this case, that if they believed from the 
evidence that an order was entered on the minutes of the 
court authorizing and directing its clerk and treasurer to issue 
the bonds and receive the money therefor, then the acts of 
the clerk and treasurer in relation thereto, when acting within 
the seope of their authority, would be binding on the county. 
Afier a careful and laborious review of the evidence in the 
record and the proceedings had on the trial of the case, our 
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judgment is, that under the law and the evidence contained 
in the record, the plaintiff was entitled to have recovered 
from the defendant the proven value of the Confederate 
money which it received from him for the bonds, after de- 
ducting the payments made thereon, with interest on that 
amount at the rate specified in each bond, and that the court 
erred in overruling the motion for a new trial. 
Let the judgment of the court below be reversed. 





B. M. WILKINSON, administrator, plaintiff in error, vs. Ja- 
coB Sirron, defendant in error. 


Where arbitrators awarded that the owner of a mill dam should pay annual- 
ly a specific sum to the proprietor of adjacent land for overflowing the same 
as long as the owner of the dam kept the water at a certain height, and the 
award was made the judgment of the court, such owner is liable to pay the 
amount fixed thereby, so long as the dam causes the overflow of the land 
of his neighbor, although it may not continuously keep the water fully up 
to the point specified in the award. 


Arbitrament and award. Land. Water. Before Judge 
McCurcuen. Dade Superior Court. March Term, 1874. 


There being a controversy between John B. Wilkinson 
and Jacob Sitton as to the damages sustained by the latter, by 
reason of the erection and maintenance of a mill-dam by the 
former, thereby causing the lands of the latter to be over- 
flowed, the matter was submitted to arbitration. The award 
directed that Wilkinson pay to Sitton $17 50 for each year 
that he keeps his mill-dam up to a certain point indicated by 
the arbitrators, on a cedar stump, for all time to come. This 
award was made the judgment of the court. On December 
3d, 1873, an execution was issued on this judgment for $17 50, 
the amount due as damages for the year preceding October 
2d, 1873. A levy was made and an affidavit of illegality 
was filed by B. M. Wilkinson, as administrator of John B, 
Wilkinson, deceased, setting up that said mill-dam was not 
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kept up to the point indicated by said arbitrators during said 
year, and that the lands of the plaintiff in execution were not 
overflowed by reason of said dam. 

The evidence showed that the award was made in 1857 ; 
that Wilkinson, during his life, paid annually to the plaintiff 
the amount specified in the award, except for two or three: 
years during the war; that the defendant, as his administra- 
tor, had made similar payments since his death, except for the 
year ending October 2d, 1873. 

There was some conflict in the testimony as to the height 
of the water during the year in controversy ; several witnesses 
testified positively that the dam did not reach the point indi- 
cated by the award. It was clear that the plaintiff’s lands had 
been periodically overflowed during that year. 

The court charged the jury, “that the award upon which 
the fi. fa. issued, was an assessment of liquidated damages for 
the privilege of keeping the mill-dam up to a certain mark 
indicated by the arbitrators, and if they believed from the 
evidence, that during. the year ending October 2d, 1873, the 
defendant had kept the mill-dam up to said mark, or so near 
thereto as to raise and flow the water back on the plaintiff’s 
land, the plaintiff would be entitled to recover the whole of 
the amount fixed by said award, to-wit: $17 50.” 

“ That the defendant would be liable to the plaintiff, under 
the award in evidence, for the entire sum of $17 50, if the 
jury should believe that the defendant, during the year ending 
October 2d, 1873, kept the mill-dam up so high as to raise or 
flow the waier back in the stream on the plaintiff ’s land, not- 
withstanding he might not have kept the water raised in the 
pond as high as he was authorized to keep it by the terms of 
the award.” 

To this charge the defendant excepted. The jury found 
for the plaintiff. Error is assigned on the above charge. 


. 
E. D. Granan, by W. H. Dasney; R. H. Tatum, tor 


plaintiff in error. 


J. A. W. Jounson, for defendant. 
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TrIPPE, Judge. 


The effect of the award and judgment thereon was to give 
the owner of the mill-dam an easement in the land of Sitton, 
to the extent of overflowing it by keeping the water at a cer- 
tain height fixed by the award. As a compensation for this 
right on his part, he was to pay a certain sum yearly so long 
as he kept the water to that height. The plaintiff in error sets 
up that in 1873 the water lacked several inches of being kept 
at the mark he had a right to keep it to. This may have 
been so; but still the water was high enough all the time to 
overflow his neighbor’s land, and he could at all times raise 
it to the full height specified in the award. What amount of 
Sitton’s land was overflowed when the water was up to that 
full height does not appear. Nor was it shown how much 
was covered by water in 1873 when it was at a lower mark, 
The simple fact is presented that Wilkinson overflowed Sit- 
ton’s land, and was annually to pay him $17 50 therefor as 
long as he kept the water to a certain mark; that in 1873 he 
did not keep the water as high as he had a right to keep it, 
but still high enough to back the water over the adjacent land 
of Sitton. Hesays he is therefore not liable to pay the amount 
assessed by the arbitrators. 

Take the case thus: For the years preceding 1873, by keep- 
ing the water as high as he might do under the award, four 
acres of Sitton’s land were overflowed. By the reduced height 
in 1873 only two or three acres were covered. The other one 
or two could at any time have been also overflowed. They 
were at Wilkinson’s option to be rendered at all times incapa- 
ble of being used by the owner. Of what value were they to 
him in this situation? Wilkinson was asserting his right to 
enjoy this servitude on four acres, and could have extended it 
over the fourth at any moment. He gave no notice that he 
would not so exercise it, or that he abandoned any portion of 
his privilege. Justice demanded that Sitton should be paid 
for that portion of his property which he was practically com- 
pelled to refrain from enjoying. 

VOL. LIv. 6. 
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How the question might be affected if Wilkinson would 
permanently abandon a portion of his privilege, which would 
enure to Sitton’s benefit, and give notice thereof, we do not 
say. As matters stand, with a fixed disability on Sitton, so 
that he dare not enjoy any portion of his land which the 
award entitles Wilkinson to overflow, he should be indemni- 
fied. 

The evidence was conflicting on the point as to how high 
the water was kept in 1873. Some of the witnesses make it 
as high as it was at the time of the arbitration; others not 
quite so high. It was not denied that it did overflow Sitton’s 
land. Under the evidence, the charge of the court and the 
verdict were right. 

Judgment affirmed. 


PLEASANT M. Compron, plaintiff in error, vs. James M. 


CassaDA, defendant in error. 


1. Where a case has been before this court and a new trial ordered, it was 
error for the court to charge the jury, on a second trial, that if they believed 
the evidence to be different then from what it was when passed upon by 
the supreme court, they should find for the complainant. Such instructions 
necessitated a verdict for the complainant should the testimony differ in any 
respect from what it was on the former trial, no matter how immaterial the 
discrepancy. 

. A purchaser in good faith from one who has no title, in ignorance of the 
rights of the true owner, obtains no title. He is not such an innocent pur- 
chaser as would be protected from the title of the owner. 

. The verdict being contrary to the law and the evidence a new trial should 


have been ordered. 


Charge of Court. New trial. Vendor and purchaser. Title. 
Before Judge Knicut. Fannin Superior Court. October 
Term, 1874. 


This case is sufficiently reported in the decision. 


C. J. WeiitBorn; H. P. Bett; M. L. Smiru; Joun 8. 
Fat, for plaintiff in error. 


Tuomas F. GREER; Joun A. JERVIS, for defendant. 
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Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant to enjoin an action of ejectment, with a prayer that 
the defendant be decreed to execute a deed to lot of land num- 
ber one hundred and twenty-three, in the eighth district of 
Fannin county. On the trial of the cause, the jury, under 
the charge of the court, found a verdict in favor of the com- 
plainant. A motion was made for a new trial on the several 
grounds set forth therein, which was overruled by the court, 
and the defendant excepted. 

1, It appears from the evidence in the record that the lot 
of land in dispute was granted by the state to the defendant, 
Compton, and that the legal title thereto is still in him. The 
complainant claims title to the lot under a quit claim deed 
from one John Jones. The complainant also proved the con- 
tents of two letters said to have been written by the defendant 
to Jones, authorizing him to sell the lot of land, which letters 
were proved to have been lost. There is no pretense that the 
defendant, Compton, has ever received anything for the lot of 
land, and he expressly denies in his answer to the complain- 
ant’s bill, that he ever wrote to Jones any such letters as stated 
therein, but on the contrary that Jones had written him pro- 
posing to purchase the land, and that he replied that he would 
convey the land on the payment to him of the sum of $160 00, 
that he had written no other letter, or to any other purport. 
This case has been before this court on a former occasion when 
the facts were substantially the same then as now: See 32 
Georgia Reports, 428. The evidence of James M. Cassada 
does not change the material point in the case as to the title 
of the defendant to the land. If he saw the letters from the 
defendant to Jones, as he says he did, that was sufficient to 
put him upon notice that Jones, from whom he purchased the 
land, had no title to it, and conveyed none to him; that the 
title was in Compton, the defendant. The court charged the 
jury, “that if you believe the evidence is different now than 
it was when passed upon by the supreme court, then you will 
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find for the complainant, Cassada.” This charge of the court 
was error. If the evidence was different in any particular, 
whether material or immaterial, it was a direction by the 
court to the jury, to fiad a verdict for the complainant, Cas- 
sada. 

2. The court also charged the jury “that if you believe 
that Cassada bought the land in good faith from Jones, with- 
out notice of Compton’s title, then Cassada would be an in- 
nocent purchaser without notice, and you will find for Cassada.” 
This charge of the court, in view of the evidence in the rec- 
ord, was error. The complainant, Cassada, purchased only 
such title to the land as Jones had, and if Jones had no title 
to it, then he got none, whether he had notice of Compton’s 
title or not, he was not a bona fide purchaser as against Comp- 
ton, who had the legal title to the land. But if he saw Comp- 
ton’s letters to Jones, as he says he did, that was notice to him 
that the title to the land was not in Jones, from whom he 
purchased, but in Compton, the defendant. 

3. In view of the evidence contained in this record, and 
the ruling of this court in this case when it was here before, 
the verdict of the jury was not only contrary to the evidence, 
but was contrary to law, and the court erred in overruling the 
motion for a new trial. : 

Let the judgment of the court below be reversed. 


/ 


Joun W. LANCASTER, plaintiff in error, vs. J. BRown Mor- 
GAN, administrator, e¢ al., defendants in error. 


When a return of partitioners is set aside by the verdict of a jury on objec- 
tions filed thereto, and a new partition is awarded by order of the court, 
either party has the right to except to the second return before it is made 
the judgment of the court, and to have his objection passed upon bya jury, 


Partition. Before Judge Bucuanan. Troup Superior 
Court. May Term, 1874. 
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At the May term,. 1867, of Troup superior court, applica- 
tion was made by Miles H. Hill and Charles M. Heard, for 
the writ of partition, for the purpose of dividing certain lands 
alleged to be held by them and John W. Lancaster, as tenants 
incommon, Partitioners were appointed, who made a return, 
to which objections were filed. At the May term, 1873, the 
issue thus formed came on for trial, when a verdict was rend- 
ered against the return. A second application of a similar 
character was immediately made, and partitioners were again 
appointed. ‘To their return objections were filed. The court 
refused to allow any issue to be formed thereon, and ordered, 
in the language of section 4002 of the Code, that the second 
return “be firm, good and conclusive forever” against the 
parties. To this ruling Lancaster excepted. 

Pending the litigation Hill died, and Morgan, his adminis- 
trator, was made a party in his place. 


C. W. Masry, for plaintiff in error. 


B. H. Biewaw, for defendants, 


TrIPPE, Judge. 


The question raised in the record is, what is the proper 
construction of section 1002 of the Code, when objections 
have been filed to the return of partitioners, and have been 
sustained, and a new partition has been awarded, and a return 
made under the second order. That section provides: “If 
no objection be filed by any of the parties to the return of 
the partitioners, or if, being filed, the jury, on the trial, shall 
find a verdict against the party setting up such objections, the 
said return of the partitioners shall be made the judgment of 
the court, and shall be final and conclusive as to all the par- 
ties concerned who were notified of the application for parti- 
tion. * * But if objections to said return be filed and sus- 
tained by the jury trying the case, or if it shall appear to the 
court that there is injustice or inequality in the division made 
by the partitioners, said court shall award a new partition to 
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be made in the presence of the parties concerned, (if they will 

appear,) which second partition, when returned, shall be firm, 
~ good and conclusive forever against all parties notified as 
aforesaid.” Does this mean that such second return is not 
subject to objections by either party, but is absolutely binding 
upon them, without any right of being heard? We would 
hesitate long before we could give such a construction to the 
last clause of this section, for practically, it would be a denial 
of the right of trial by jury. It is true that there may have 
been a hearing on the first return before a jury, but their verdict 
setting it aside, cannot be the ground of denial of a similar 
trial on a new return. It may. be, also, that the first return 
was set aside by the order of the court without a jury trial, 
as was done in the case of McCann vs. Brown, 43 Georgia, 
387. In that case it was held by this court that a hearing 
should be allowed on the objections to a second return. It 
was ruled by the judge of the superior court that the parties 
could not be heard on such objections, but the judgment was 
reversed in this court, and it probably is sufficient to say that 
this case comes within that decision, though it does not ap- 
pear that the point was distinctly made. The act of March 
26th, 1767, Cobb’s Digest, 581, from which the section of the 
Code quoted was taken with slight variations, provided in 
reference to a second return as follows: “ Which said second 
partition, returned and filed, shall be good and firm forever 
against all persons, whatsoever,” ete. Our opinion is that in 
such a case the proper and only fair and reasonable construc- 
tion of those words in the Code is, that they mean that when 
the second partition is returned and receives the sanction of 
the court by a proper order in the premises, it shall be firm, ete., 
and that before such order can be granted, either party has a 
right to except to the return, and upon proper objections be- 
ing filed, to have his case passed upon in the way guaranteed 
to him by the constitution. 

Judgment reversed. 
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Witu1aM W. DANIELS, plaintiff in error, vs. THz Mayor 
AND COUNCIL OF THE City OF ATHENS, defendant in 
error. 

The fact that a bridge over a stream crossing a public road is located within 
the limits of an incorporated town, does not of itself oust the county of 
control and management, and does not, therefore, impose upon the town 
any obligation to keep said bridge and its appurtenances in repair, if it be 
a county bridge. 


Municipal corporations. Roads and bridges. County 
matters. Before Judge Rice. Clarke Superior Court. Feb- 
ruary Term, 1874. 


For the facts, see the decision. 

8. P. Tactrmonp; Jon C. REED, for plaintiff in error. 
T. W. Rucker; Coss, Erwin & Cops, for defendant. 
Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for injuries sustained in conse- 
quence of the defective construction and dangerous condition 
of a bridge, or the abutment thereof, within the corporate 
limits of the town of Athens, across the Oconee river. The 
defendant pleaded to the plaintiffs action that the bridge com- 
plained of as the cause of the injury was constructed by the 
county of Clarke, and was, and always had been, a county 
bridge, controlled and managed by the said county of Clarke, 
and if any one is liable to the plaintiff for the injury com- 
plained of it is the county of Clarke, and not the defendant. 
The defendant also pleaded that the injury to the plaintiff was 
not caused by the carelessness or negligence of defendant, but 
was caused by the carelessness and negligence of the plaintiff. 
On the trial of the case, the jury, under the charge of the 
court, found a verdict in favor of the plaintiff for the sum of 
$1,000 00. The defendant made a motion for a new trial 
on the grounds specified therein, which was granted by the 
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court, and the plaintiff excepted. The court refused the de- 
fendant’s request to charge the jury “that the fact that a 
bridge over a stream crossing a public road is located within 
the limits of an incorporated town does not of itself oust the 
county of control and management, and does not, therefore, 
impose upon the town any obligation to keep said bridge and 
its appurtenances in repair, if it be a county bridge,” but in 
lieu thereof did charge, that “if the jury find that the em- 
bankment at whieh the plaintiff alleges he was injured is 
within the corporate limits, and if the jury are satisfied from 
the evidence that the plaintiff was injured, as he alleges, on 
that embankment, in consequence of the neglect of the de- 
fendant to use proper precautionary measures at said embank- 
ments to prevent accidents to passengers, then the plaintiff is 
entitled to recover of the defendant compensation in damages 
for the injury he sustained.” The embankment mentioned in 
the charge of the court, it appears from the evidence in the 
record, was the abutment of the bridge, and connected there- 
with. It also appears from the evidence that the town cor- 
poration contributed funds as a donation for the building of 
the bridge, but it was built under the supervision, control 
and management of the county. There is no doubt that if the 
bridge had been built by the corporation, within its limits, 
under the power granted to it by the general assembly, and the 
same was a part of its streets, the defendant would have been 
liable to the plaintiff for the injusy sustained in consequence 
of its defective condition. But that is not the case now before 
us. If this bridge was the property of the county, and not 
the property of the municipal corporation, although within 
the limits of the corporation, it wis not bound to keep it in 
repair in the absence of any statutory liability todo so. In 
other words, the corporation of the town of Athens was not 
bound to keep in repair a bridge across a stream which was 
the property of the county of Clarke, although the same was 
within the corporate limits of the town, unless that duty had 
been imposed on it by some statute law of the state. There 
is some evidence of negligence on the part of the plaintiff 
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which would have authorized the court to charge the jury in 
relation to that point in the case, which the court failed to do. 
By refusing the defendant’s request to charge the jury, and 
charging them as it did, the court wholly ignored the ques- 
tion as to the ownership of the bridge by the county of 
Clarke, which was one of the main grounds of the defendant’s 
defense. This, in our judgment, was error ;- but as the court 
has corrected its own errors by granting a new trial, we affirm 
the judgment of the court below. 
Judgment affirmed. 


RANDALL TAYLOR, plaintiff in error, vs. TAPLEY H. Srew- 
ART, defendant in error. 


1. When a vendee, suing on a breach of warranty, shows that since his pur- 
chase the land has been sold by the sheriff under an execution against a 
third person, and possession by the defendant in execution after the rendi- 
tion of the judgment, and that he has surrendered to the purchaser at sher- 
iff’s sale, on a demand by him, the oxus prodandi is cast upon the war- 


rantor. 
. Under section 3583 of the Code, the possession of land for four years dis- 
charges it only from the lien of judgments against the vendor. 


Warranty. Judgments. Lien. Before Judge Knicur. 
Cobb Superior Court. November Term, 1874. 


Taylor brought complaint against Stewart on his warranty ~ 
embraced in a deed executed by him on February 6th, 1872, 
conveying a five acre tract of land to the plaintiff for the ex- 
pressed consideration of $60 00. The defendant pleaded the 
general issue, and that the plaintiff had surrendered posses- 
sion of the land to a title which was not paramount. 

The facts were, in brief, as follows: On October 7th, 1873, 
the land covered by the aforesaid warranty was sold by the 
sheriff under an execution in favor of N. B. Green vs. Henry 
White, and purchased by Henry C. White. The defendant 
in fi. fa. was in possession of the land after the date of the 
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judgment on which said execution issued. The plaintiff sur- 
rendered the land to the purchaser at the sheriff’s sale. This 
was done over the objection of the defendant, who wished him 
to contest the title of suci purchaser. Possession of the land 
in the defendant, and the plaintiff holding under him, was 
shown for more than four years before such sheriff’s sale, 
though the levy on the property had been previously made, 
and was then pending. 

The jury found for the plaintiff $60 00, with interest from 
February 6th, 1872. The defendant moved for a new trial, 
because the verdict was contrary to the law and the evidence, 
and because the court refused to charge the jury “that if the 
defendant had purchased the land in good faith, and he 
and those claiming under him had been in possession thereof 
for four years prior to the advertisement of the sheriff, then 
the defendant’s title was superior to that derived from such 
sale,” and in charging to the contrary. The motion was sus- 
tained, and the plaintiff excepted. 


W. T. & W. J. Wry, for plaintiff in error. 


Irwin, ANDERSON & Irwin; GeEorGE N. Lester, for 
defendant. 


TripPE, Judge. 


Taylor brought his action against Stewart for breach of 
warranty contained in the deed of the latter to the former for 
certain land. The defendant pleaded the general issue, and 
specially that plaintiff had surrendered possession to a title 
not paramount. On the trial, plaintiff proved that when he 
bought there was a judgment against one White in favor of 
N. B. Green; that White was in possession of the premises 
after the judgment was obtained against him; that the execu- 
tion which issued on the judgment had been levied on the 
land by the sheriff, sold by him, and that plaintiff had sur- 
rendered possession to the purchaser at sheriff’s sale. It ap- 
peared that the defendant in this action and the plaintiff had 
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been in possession (after tacking the two possessions,) more 
than four years after the judgment against White was ob- 
tained. But it did not appear that defendant purchased from 
White. Under this proof, a verdict was rendered for the 
plaintiff, which, on niotion, was set aside and the court granted 
a new trial. Did the court err in his judgment allowing the 
new trial ? 

1. In Whatley vs. Newson, 10 Georgia, 74, it was held 
that “a purchaser at sheriff’s sale has only to show his deed, the 
execution under which the land was sold, and prove title in 
the defendant, or possession since the rendition of the judg- 
ment, and the onus probandi is cast upon the opposite party.” 
This case comes within the principle there maintained. If the 
purchaser at sheriff’s sale had brought ejectment against Tay- 
lor, the plaintiff, and had shown on the trial that Green, the 
defendant, in the execution under which he bought, was in 
possession of the land after the rendition of the judgment on 
which the execution was issued, and produced the sheriff’s 
deed and the execution, the onus probandi would have becn 
caston Taylor. Not wishing to contest a suit when all that 
could be proved, he surrendered possession to the purchaser. 
True, he did so at his peril, that is, if the title in fact was not 
in Green, or if the land was really not subject to the judg- 
ment, he could not recover against Stewart, his vendor on the 
warranty, for that vendor would have the right to defend 
himself on all the grounds that could have been set up for 
Taylor had he refused to surrender to anything less than a 
judgment of ouster. As he did not choose to litigate with 
the purchaser, but yielded the possession, why should he not 
have the same rule administered to him in his suit against 
Stewart, that would have governed the case had that purchaser 
brought action against him? Had Taylor not bought from 
Stewart and the purchaser had sued the latter, that rule would 
have been the law of the case ; and where the purchaser has 
proved what Taylor has now proved the onus would have 
been cast on Stewart. Why then is it not cast by the same 
proof in Taylor’s action for a breach of the warranty? We 
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repeat, it could only be prima facie proof in either case, and 
under our ruling, Stewart stands on the same lawas to the rule 
of evidence that would have governed him in a contest over 
the title with the purchaser to whom Taylor gave up the pos- 
session. 

2. As to the other point, it is clear that section 3583 of the 
Code only discharges land from the lien of judgments against 
the vendor, where it has been in the possession of a bona fide 
purchaser for four years. Such is the express provision of the 
section, and such has been the decision in several cases by this 
court. We think the court erred in granting the new trial. 

Judgment reversed. 


TinstEY W. Rucker, plaintiff in error, vs. THE ATHENS 
MANUFACTURING CoMPANY, defendant in error. 


1. On the trial of an action for damages to plaintiff’s land by back water from 
defendant’s mill-dam, it appeared that it was only during freshets*and floods 
that the plaintiff’s land was overflowed: 

Held, that it was error in the judge to refuse to permit the defendant to prove 
that not far below its dam the banks of the rivers were high and close to- 
gether, so that when the water rose so as to be two feet in the dam, the 
water was as high below the dam as above it. 

. In an action for damages to the plaintiff’s land caused by the defendant’s 
mill-dam, as well as in other actions of trespass, if it appear that “other 
and contingent circumstances, preponderate largely in causing the injurious 
effects, such damages are too remote to be the basis of a recovery.” 


Trespass. Evidence. Damages. New trial. Before Judge 
Rice. Clarke Superior Court. February Adjourned Term, 
1874. 


Rucker brought case against the Athens Manufacturing 
Company for $5,000 00 damages, alleged to have been sus- 
tained by reason of water being backed upon the plaintiff’s 
land by the mill-dam of the defendant. The defendant plead- 
ed the general issue. The jury found for the plaintiff $1,- 
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500 00. The defendant moved for a new trial upon the fol- 
lowing, amongst other grounds, to-wit: 

Ist. Because the court erred in refusing to allow the de- 
fendant to prove by Robert L. Bloomfield that there was a 
contraction in the Oconee river immediately below the defend- 
ant’s dam; that the stream was a great deal narrower there 
than above, and the banks steep and high; that there was an 
abrupt bend of the river at that point, so that in times of 
freshets, when the water rose to the height of two feet on the 
defendant’s dam, it was backed over the same from below, un- 
til the whole surface of the water above and below became 
level, and covered the dam so as to conceal it entirely. 

2d. Because the court erred in refusing to charge the jury 
as follow: “If the jury should believe from the evidence that 
the said dam did contribute to some extent to occasioning the 
damages complained of, still, if other and contingent cireum- 
stances preponderate largely in causing the injurious effect, 
such damages are too remote to be the basis of recovery, and 
the jury should find for the defendant.” 

It is deemed unnecessary to incorporate the voluminous 
testimony. 

The motion was sustained and a new trial ordered. To 
this ruling the plaintiff excepted. 


Speer & Tuomas; T. W. Rucker, for plaintiff in error. 
Cops, Erwin & Coss, for defendant. 


McCay, Judge. 


1. We think the judge clearly erred in refusing to permit 
the defendant to prove the conformation of the banks of the 
stream below the dam. Under the evidence, as admitted by 
all parties, the plaintiff ’s land only suffered in times of high 
water. The proof shows that at times of high water the de- 
fendant’s dam was itself submerged, and that the back water 
was caused by the narrowness of the passage below his dam, 
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This was a material fact, bearing directly upon the question 
in dispute, to-wit: whether the defendant’s dam was the cause 
of the overflow of the plaintiff’s land. It is said that in fact 
this evidence was afterwards admitted ; and it is true that the 
fact of the submergence of the defendant’s dam, in time of a 
certain high stage of water, did come out. But the plaintiff 
had a right to bring out the fact and the cause of it, not in- 
cidentally but as a point of his case. .He had a right to make 
it patent, decided and clear, and to rely on it as an important 
branch of his defense. ‘This the ruling of the court denied 
him, and though it were true that one of the facts, to-wit: the 
submergence of the dam, wasin evidence, yet under the rul- 
ing of the court, the jury might fairly refuse to give that fact 
its due weight, since the judge had said that what existed below 
the dam wasnot proper for consideration. We feel, therefore, 
that Judge Rice very properly corrected his own error by 
granting a new trial. The mere fact that two events are coin- 
cident or that one happens soon after the other, is very weak 
proof that one is the cause of the other. Coincidence is not 
enough, especially one case of coincidence. There must, to 
a reasonable man, be, also, some reasonable effect or cause that 
according to human experience, acting under the known laws 
of nature, produces the effect. I remember to have read of a 
good sized boy who had no companions and but little instruc- 
tion, who was firmly convinced, from his observation, that 
the waving of certain trees near his home was the cause of 
the winds that he noticed always blew when they waved; and 
we all know of a thousand superstitions based on nothing 
but the simple fact that one event has happened soon after 
or coincidently with another. The backing of water is regu- 
lated by the plainest and simplest laws. An obstruction in a 
stream cannot go further back in its influence, than to a point 
level with a line drawn from the top of the obstruction. 
And if the measurements of the engineer are worth anything, 
and they ought to be worth more than the opinion of many 
witnesses, it is impossible that the overflow of this land is 
caused by the dam. And we are free to say that we have no 
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confidence in the opinion of any one that attributes an over- 
flow to a cause below a point where there is rapid water. 

2. We think, too, the court should have given to the jury 
that clause of section 3072 relating to remote damages. It is 
plain and definite, and in accord with the idea of sections 
3073, 3071 and 3070 of the Code, and they are all based on 
the sound principle that in every tort there must be a line 
drawn somewhere as to the limit of the causes producing. 
Human actions and events of all kinds rarely ever have but 
one cause; and the law, we think, wisely only gives an action 
for the prime, the leading, effective cause. It seems absurd 
to contemplate, one suing two or three persons for independ- 
ent acts, each contributing to the result, to-wit: a wrong, and 
to have juries dividing out the respective liabilities of each 
wrong-doer, at different times, before different courts, and per- 
haps on wholly different principles. We think the rule of 
the Code applicable to this and to all cases of damages, and 
that the rule of remoteness applies not only to the damages 
which are the result of the act, but to the cause of the act. 
That it is no: only true that damages which are the direct 
product of the act are the limit, but that only such acts as 
preponderate largely in producing even a direct result are the 
subject of suit. Any other rule would, in almost every wrong, 
set afloat a number of actions, when the iaw only intends that 
the principal cause shall be the basis of a suit. 


Judgment affirmed. 


RAnsoME BARNEs et al., plaintiffs in error, vs. ABNER F, 
UNDERWOOD, administrator, defendant in error. 


1. The orders of the courts of ordinary of this state, in matters connected 
with wills and the administration of estates, are judgments of courts of 
general jurisdiction, and the necessary jurisdictional facts need not appear 
on the face of their proceedings. 

2. The admissibility of letters of administration presents a question for the 
court with which the jury has nothing to do. 
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3. Where suit was commenced in one county for a tract of land, a part of 
which lay in another county, prior to the adoption of the constitution of 
1868, but the trial was not had until subsequent thereto, a recovery may be 
had for the entire tract. 


Fjectment. Courts of ordinary. Judgments. Jurisdiction. 
Evidence. Land. Venue. Before Judge McCutTcHen, 
Gordon Superior Court. February Term, 1874. 


For the facts of this case, see the decision. 
ALEXANDER & WariaGut, for plaintiffs in error. 
W. H. Dasnyey, for defendant. 


WARNER, Chief Justice. 


This was an action of ejectment brought in the common 
law form, in favor of John Doe, ex dem., A. F. Underwood, 
as the administrator of Ransome Barnes, deceased, against the 
defendants to recover two lots of land alleged to be located in 
Gordon county. The declaration was filed in the clerk’s office 
of the superior court of Gordon county, on the 17th day of 
March, 1868, and the defendants pleaded the general issue 
and statute of limitations. Upon the trial of the case, in 1874, 
the plaintiff introduced the following evidence : 

Ist. A deed from E. W. Holland, as guardian, to Ransome 
Barnes, the testator, for lot number one hundred and thirty- 
two, twenty-fourth district and third section, dated November 
22d, 1838. This being one of the lots in dispute. 

2d. A deed from Thomas Watson and M. D. Rogers to 
Ransome Barnes, the testator, for lot number one hundred 
and forty-nine, twenty-fourth district and third section, dated 
December 3d, 1838. This being the other lot in dispute. 

3d. Letters of administration, with the will annexed, of 
Ransome Barnes, the testator, granted by the ordinary of Hall 
county, Georgia, to A. F. Underwood, accompanied with an 
exemplication from the records of the court of ordinary of 
that county, containing— 

1st. A copy of Ransome Barnes’ will, executed on the 28th 
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day of January, 1864, in which ‘Thomas Barnes alone was 
appointed executor. 

2d. Probate of the will in common form before the ordi- 
nary on the 5th of September, 1864. 

3d. The qualification of ‘Thomas Barnes, as executor, and 
an order admitting the will to record, September 5th, 1864. 

4th. Letters testamentary, granted by the ordinary to 
Thomas Barnes, September 5th, 1864. 

5th. An order from said court, September term, 1864, 
granting to Thomas Barnes, executor, leave to sell all the 
real estate of the testator. 

6th. A petition from Clemeth Cavendar, as guardian ot 
some of the heirs-at-law of the estate, charging waste and mis- 
management against the executor, and asking for a rule re- 
quiring him to show cause, at the December term of the court 
of ordinary, why he should not give security for the faithful 
execution of his trust. 

7th. An order, granted November term, 1866, in pursuance 
of the petition requiring the executor to show cause at the 
next term why he should not give security or have his letters 
revoked. 

8th. A notice published by Thomas Barnes, of which the 
following is a copy : 

“ All persons concerned are hereby notified that I shall ap- 
ply to the honorable court of ordinary of Hall county, at the 
January term next of said court, for leave to resign the trust 
reposed in me, as executor of the last will and testament of 
Ransome Barnes, late of said county, deceased. November 
6th, 1866. THoMAS BAaRNEs.” 

9th. An order of the court of ordinary of Hall county, of 
which the following is a copy: 


“GEORGIA—Hatt County: 
“ Court of Ordinary. Fanuary Term, 1867. 
“A rule nisi having been issued at the November term last 
of this court, against Thomas Barnes, executor of the last will 


and testament of Ransome Barnes, late of said county, deceased, 
VOL. LIV. 7. 
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requiring him to show cause why he should not be required 
to give bond and security for the faithful discharge of the 
trust reposed in him as executor of said last will and testa- 
ment, and the said Thomas Barnes, exeeutor as aforesaid, hay- 
ing published his notice in the The Air Line Eagle, a public 
gazette, for the space of two months, to all concerned, for 
leave to resign the trust reposed in him as executor as afore- 
said, and no objection having been made, and his resignation 
having been accepted and allowed, and he having suggested 
the name of A. F. Underwood as a fit and proper person to 
carry out the administration on said estate, and no objection 
having been made, and the said A. F. Underwood having 
consented to take said administration, and having given bond 
and security, and qualified in terms of the law; it is there- 
fore ordered by the court that the resignation of Thomas 
Barnes, executor of the last will and testament of Ransome 
Barnes, deceased, be, and the same is hereby accepted and 
allowed, and that A. F. Underwood, be, and he is hereby ap- 


pointed administrator on said estate with the will annexed, 
and that letters of administration do issue to him in terms of 
the law. A. M. Cocuran, Ordinary.” 


The foregoing notice and order given in full, furnish the 
grounds of objection to the admissibility of the letters of ad- 
ministration, which were overruled by the court. 

10th. Plaintiff also introduced witnesses on the stand, who 
testified that defendants went into possession of the two lots 
of land by permission of the testator, who was their father, 
in 1841, or about that time, and had lived there ever since. 

One witness stated that he had paid some rent wheat to the 
testator once, when ona visit to his children in Gordon coun- 
ty. He rented some of the land, he thought, in 1855 and 
1856, and in 1860 and 1861, from the defendants, who, at 
the time, told him they were authorized by their father to 
rent such of the lands as they could not cultivate, and this 
rent was.to be paid to their father, but they were not to pay 
any rent for what they cultivated themselves, Never heard 
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defendants claim any title to the land since the suit was be- 
gun. The land belonged to their father and they held under 
him, rent free, for what they cultivated themselves, about one 
hundred acres cleared, worth $3 00 to $3 50 per acre per 
annum for rent. 

A. F. Underwood, the plaintiff, testified that after the ex- 
ecutor qualified, he met defendant, Ransome Barnes, in 
Gainesville, and heard him complain that the executor had 
not been out to Gordon county to take possession of these 
lands, and that he was mismanaging the estate. He stated, 
also, that after his own appointment, in answer to a letter 
written by him, he received one from Ransome Barnes, the 
defendant, asking to be appointed agent to rent the Gordon 
county lands, and thus save witness the expense of traveling. 
The testator lived and died in Hall county—left ten or twelve 
children. His estate consisted of about five hundred acres of 
land in Hall county, and this land in Gordon, besides per- 
sonal property. 

The executor had sold all the personal property before he 
resigned ; never paid any of the money to witness; don’t 
know what he did with it; witness sold the land in Hall 
county, for which he received about $1,300 00; thinks the 
executor sold the personal property for about $1,200 00. 

After witness was appointed administrator he went to Gor- 
don county to see about the land, and stayed all night with 
defendants, and they admitted to him that said lands belonged 
to their father’s estate, and that they held the same during his 
lifetime, under him, and admitted themselves to hold under 
witness as administrator of said estate; never heard either of 
them claim any title to the land, or any part of it, until after 
this suit was begun; witness went to Gordon county again 
three or four months before suit was brought, and demanded 
possession, as he wanted to sell and close out the estate; they 
declined to surrender, because, as they said, they ought to be 
entitled to this land as their part of the estate. 

All the witnesses testified that each of the lots were divided 
by the Oostanaula river, and that portion of them east of the 
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river was in Gordon county, while that portion of them west of 
the river was in Floyd county, the said river being the divid- 
ing line between the two counties. The jury, under the charge 
of the court, found a verdict for the plaintiff for the two lots 
of land in dispute. The defendants made a motion for a new 
trial on the several grounds set forth in the record, which was 
overruled by the court, and the defendants excepted. The 
errors alleged to the ruling of the court in refusing the new 
trial, which were insisted on here, were: First, in admitting 
in evidence the letters of administration over defendants’ ob- 
jections. Second, in charging the jury that the admissibility 
of the letters of administration was a question of law for the 
court, with which the jury had nothing to do. Third, in 
charging the jury that if they believed from the evidence the 
plaintiff was entitled to recover, he was entitled to recover all 
the land sued for, as well that being in Floyd county as that 
being in Gordon county, notwithstanding the suit was brought 
in Gordon county, on the 17th March, 1868. ° 

1, The point made by the plaintiff in error upon the record 
of the court of ordinary of Hall county, appointing Under- 
wood administrator on the estate of Barnes, is, that it appears 
on the face of that record, that his appointment was illegal, 
inasmuch as the positive requirements of the statute law of 
the state had not been complied with, as specified in the 
2610th section of the Code, in relation to the appointment of 
the administrator when the former executor of Barnes re- 
signed, the more especially as it did not appear that any cita- 
tion was ever issued to the next of kin of the deceased testator 
to appear and show cause why Underwood (who, so far as the 
record shows, was a stranger in blood to the testator,) should 
not be appointed in the place of the defaulting resigned exe- 
cutor, and upon his recommendation, the said next of kin 
never having had: their day in court to object to his appoint- 
ment, and therefore the same was illegal. If this was an 
open question in this court, I should hold that the appoint- 
ment of Underwood, as shown by the record from Hall, was 
made without authority of law, for the reasons stated in my 
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dissenting opinion in Davie vs. McDaniel, 47th Georgia Re- 
ports, 195, aud for the additional reasons urged on the argu- 
ment by the counsel for the plaintiff in error in this case, 
But the majority of this Court held, in Davie vs. McDaniel, 
that the judgments of the courts of ordinary in this state, in 
matters connected with wills and the administration of estates, 
were judgments of courts of general jurisdiction, and that the 
necessary jurisdictional facts need not to appear on the face of 
their proceedings. Such is, therefore, now the settled rule of 
law in this state in relation to that question until the general 
assembly shall otherwise declare what is the true intent and 
meaning of the 4114th and 4115 sections of the Code. 

2. There was no error in the charge of the court that the 
admissibility of the letters of administration was a question 
of Jaw for the court, with which the jury had nothing to do. 

3. Nor do we find any error in the charge of the court, 
from the evidence in the record, that the plaintiff was enti- 
tled to recover the land sued for in the county of Floyd, al- 
though the suit was commenced in the county of Gordon in 
March prior to the adoption of the constitution of 1868, which 
declares that cases respecting titles to land shall be tried in the 
county where the land lies, except where a single tract is di- 
vided by a county line, in which case the superior court of 
either county shall have jurisdiction. When this case was 
tried, in 1874, the court had jurisdiction to try it in either 
county, and it was tried in Gordon county, the county line 
between Gordon and Floyd counties dividing the tract of 
land sued for. 

Let the judgment of the court below be affirmed. 


Susan C, Forses, plaintiff in error, vs. Tuomas F, ANDER- 
son et al., defendants in error. 
Where the application for the twelve months’ support of a widow and minor 


children was made by the administrator, and during litigation growing out 
of objections filed by creditors, the case was adopted by and prosecuted in 
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the name of the widow, and such fact appears in all the proceedings after- 
wards, it was error to dismiss the case on the appeal, on motion of the cred- 
itors, on the ground that the original application was made by the adminis- 
trator, or because the administrator did not have notice. The application 
having been signed by him was sufficient notice. 


Administrators and executors. Year’s support. Notice. 
Before Judge Rice. Banks Superior Court. October Term, 
1874. 


This case is sufficiently reported in the above head-note. 


Estres & Boyp; C. H. Sutton, for plaintiff in error. 
No appearance for defendants. 


TrRIPPE, Judge. 


It was said in Mackie, Beattie & Company vs. Glendenning, 
49 Georgia, 367, “it does not appear to be a material ques- 
tion, in view of the statute, who makes the application for the 
twelve months’ support, so that the representative of the estate 
had notice of it, if there be one.” It was also further said, 
“if the defendant made the application, when acting as tem- 
porary administrator, he had notice of the application, and he 
was the only representative the estate had at that time.” In 
that case the temporary administrator had made the applica- 
tion, and when sued for a devastavit he set up as a discharge 
for so much of the assets, the judgment of the ordinary allow- 
ing it as a twelve months’ support to the widow and children, 
and the plea and proof were allowed. It may be said that if 
the widow received it, (the allowance,) she thereby ratified the 
proceedings, and was bound by them, but that she was not 
estopped from making her own application by such action of 
the administrator, unless she consented to it, or afterwards 
ratified it, and that an administrator should not be allowed to 
take any benefit from any proceeding of that sort, unless the 
widow was bound by it also. I admit there is some force in 
this. The representative of the estate ought not to institute 
action for the widow’s benefit that would bind creditors, and 
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not be obligatory on her. He ought not to litigate with cred- 
itors, and if the result be unsatisfactory, then the very person 
for whose benefit he was acting also have the right to renew 
the case. I am not satisfied that the widow would be bound 
by what was done without her knowledge or consent, and un- 
less she would be, the administrator should not proceed. 
But in this case the widow becomes the party to the appli- 
cation. It is true, it is made in the name of and signed by 
the administrator. But the first motion made by the object- 
ing creditors recognizes and recites it as an application of the 
widow. That was a motion to set aside the order of the ordi- 
nary admitting to record the return of the appraisers setting 
apart the support. This motion was allowed, as it seemed the 
order was prematurely granted. The case then proceeded ex- 
clusively in the name of Mrs. Forbes, the widow. The ap- 
peal bond by the creditors was given to her, and it comes to 
this court in her nameas plaintiff in error. She has adopted, 
ratified, and is prosecuting the application made by the admin- 
istrator for the benefit of herself and children. She accepts 
the very position she was recognized as occupying by the ob- 
jecting creditors in the first step they took, and asa party 
directly to the proceedings will be bound by the result. The 
creditors can ask no more. As the administrator, of course, 
had notice of his own action, the law is satisfied on that point. 
As Mrs. Forbes desires to prosecute the application, we see no 
reason from the facts stated, why she should not be allowed to 
do so, and think the dismissal of it was error. 
Judgment reversed. 


Mary E. Baaes, plaintiff in error, vs. Joon Baaas, defend- 
ant in error. 


1. A husband and wife, with the view to a settlement of difficulties between 
them, and for the purpose of executing a parol contract made prior to mar- 
riage, conveyed the one undivided half of a house and lot to a trustee, 
upon condition that he should hold the legal title thereto for the benefit of 
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the wife, the use and occupation of said property to be mutual between the 
husband and wife during their natural lives, but in the event of the death 
of the husband first, then the wife to have the right to possess the property 
during her life or widowhood, and if she married again, the same to be 
sold and the proceeds divided between the wife and the son of the husband 
or his legal heirs. It was further stipulated that neither party should have 
the right to dispose of their interest in the property without the consent of 
the other; that in the event the wife should die first, the husband was to 
possess said property during his life; at his death to be equally divided be- 
tween his heirs and the heirs of his wife, or such persons as she should 
name by will or otherwise. Subsequently, the husband and wife were di- 
vorced without any provision having been made in regard to this property 
by the decree. The wife then prayed for a partition: 

Feld, that she did not have such an interest in the property as would author- 
ize the granting of the prayer. 

2. As the husband and wife cannot now jointly use and occupy the premises, 
as contemplated by the contract between them, a court of equity, on a bill 
filed by the petitioner making all persons interested parties, might decree 
that the property should be rented out by the trustee, and the annual rents 
thereof divided between them. 


Partition. Divorce. Equity. Trusts. Before Judge 
BucHanan. Troup Superior Court. May Term, 1874. 


The facts of this case are reported in the decision. 


FERRELL & LONGLEY, for plaintiff in error. 


B. H. Bicuam, for defendant in error. 
Warner, Chief Justice. 


This was an application for an order to sell a house and 
lot in the city of West Point for the purpose of having a par- 
tition of the same between the parties as tenants in common, 
the applicant alleging that a fair, equitable division of the 
house and lot cannot be had without a sale thereof. On the 
trial of the case, the court held and decided that the applicant 
for partition did not have such a title and interest in the house 
and lot as would authorize the partitioning of the same, and 
refused to grant the application; whereupon, the petitioner ex- 


cepted. 
1. It appears from the evidence in the record that in Au- 
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gust, 1870, Baggs and wife, for the purpose of settling certain 
difficulties existing between them, and for-the purpose of ex- 
ecuting a parol contract between them, made prior to their 
marriage, conveyed the one undivided half of the house and 
lot in dispute to Yancy, as trustee, with the understanding 
that the trustee should hold the legal title to said undivided 
half of the house and lot for the benefit of Mary E. Baggs, 
the petitioner, without any right to control the possession of 
the same, the use and occupation of said house and lot to be 
mutual and joint between Baggs and his wife during their 
natural lives, to be a home for both of them mutually; but 
in the event of the death of Baggs first, then his wife was to 
have the right to possess and enjoy the house and lot as a 
home for and during her natural life or widowhood, but if 
she married again, the house and lot to be sold and the pro- 
ceeds thereof be equally divided between the said Mary E. 
Baggs and John A. L. Baggs, the son of said John Baggs, or 
his legal heirs. It was also stipulated in said agreement that 
neither party should have the right to sell, or otherwise dis- 
pose of their part or interest in said house and lot without the 
consent of the other; that in the event the said Mary E. 
should die first, the said John Baggs was to have the right to 
possess and occupy said house and lot for a home during his 
natural life, and after his death to be equally divided between 
his heirs and the heirs of the said Mary E., or such other per- 
sons as the said Mary E. should name by will or otherwise. 
In 1874 Baggs and his wife were divorced, on her petition 
therefor, by a decree of the superior court a vinculo matri- 
monii, without making any disposition of this property, or 
providing for any alimony for the wife out of it. In view of 
the facts disclosed in the record, we find no error in the judg- 
ment of the court in refusing the application for an order to 
sell the house and Jot for a partition thereof between the peti- 
tioner and Baggs, the other party to the post nuptial con- 
tract. 

2. Inasmuch as the parties cannot now jointly use and oc- 
cupy the premises as contemplated by the contract between 
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them, a court of equity, on a bill filed by the petitioner mak- 
ing the trustee and all persons interested under that contract 
parties, might decree that the property should be rented out 
by the trustee, and the annual rents thereof divided between 
the parties, the trustee holding the title to the corpus of the 
property conveyed to him, for the purposes expressed in the 
contract. There are other persons interested in the property 
under the contract besides the petitioner, who may not desire 
to have the property sold, and it is one of the express stipu- 
lations in the contract, that neither party shall have the right 
to sell or otherwise dispose of their part or interest in said 
house and lot, without the consent of the other. Without 
the consent of both parties, the most that a court of equity 
would probably do, in view of the changed condition of the 
parties, would be to decree that the property should be rented 
out for the mutual benefit and protection of all the parties in- 


terested in it. 
Let the judgment of the court below be affirmed. 


Witiram H. Gooprica et al., plaintiffs in error, vs. THE 
Ciry LoAN AND BuILpING ASSOCIATION OF AUGUSTA 
et al., defendants in error. 


. The stockholders of a building and loan association, after sixty-six install- 
ments had been paid in, unanimously resolved, for the purpose of closing 
the business of the company, to appoint a committee of their number to 
report some equitable plan for a settlement of their rights and claims zx¢er 
sese. A mode was reported by this committee, which was adopted by a 
majority, but which was objected to and protested against by others. The 
latter filed a bill to enjoin the carrying out of the plan adopted, as being 
unjust and in violation of their rights—claiming that the spirit and intent 
of the resolution first adopted, and the object of the members in agreeing 
to it, was to have their rights determined according to some equitable 
method of adjustment, independent of the rules of the body, and under 
such as would govern in a settlement between creditor and debtor. They 
also asked for general relief, account, settlement, etc. The chancellor, to 
whom at a regular hearing of the bill were referred all questions of law 
and fact, decreed that “an equitabie adjustment is to charge each borrower 
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with the amount he received, with seven per cent. interest; credit this debt 
according to the law of partial payments with the additional dollar per 
month that he paid by reason of being a borrower; let him pay the balance 
thus ascertained into the funds of the association; then let the entire 
amount on hand, after deducting costs and expenses, be equally divided 
among the shareholders :” 

Field, that the complainants, who are of the class called borrowers, cannot, 
under the allegations and claims set up in the bill and sustained by their 
testimony, complain against the decree as being unfair and inequitable. 

2. If the plan adopted by the majority be not binding on the association, and 
by it a number of stockholders have been settled with and discharged, 
whereby complainants allege that they received an undue share of the 
assets, such stockholders may be made parties to the bill for the purpose of 
having all questions arising in the case adjudicated, one of which is their 
liability to refund such amounts as they may have received in excess of 
their proper portion—nor could that matter be determined unless they be 
made parties. 

3. If, on the application of complainants, such new parties are made at the 
hearing, the cause may be proceeded with so that there may be an inter- 
locutory decree as to the proper rule of settlement for those who are then 
before the court, and the chancellor can order in the decree that it may 
thereafter be opened for the adjudication of all questions touching the lia- 
bility of those who were brought in at that stage of the case. Nor is there 
any necessity to postpone the collection of what may be due by complain- ‘ 
ants under the rule prescribed by the decree, until the matter of the liability 
of such stockholders, thus made parties, is determined. 

4. If the officers of the association, in good faith, carried out the plan as was 
adopted as hereinbefore referred to, so as to settle with a portion of the 
stockholders in accordance therewith, they cannot be made individually re- 
sponsible for such action, though it might finally be held that such stock- 
holders could be compelled to refund any excess they may have received 
over what they may rightfully be entitled to. 


Equity. Building and loan associations. Parties. Decrees. 
Corporations. Officers. Principal and agent. Before WIL- 
LAM H. Hutt, Esq., Judge pro hac vice. Richmond Supe- 
rior Court. April Term, 1874. 


This is the second time this case has been before this court : 
See 48 Georgia Reports, 445. It is sufficiently reported in 
the above head-notes. 


Hoox & Wess, for plaintiffs in error. 


‘McLaws & GanauL; W. W. Moytaomery, for defend- 
ants. 
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Trippe, Judge. 


1. The resolution unanimously adopted by the stockhold- 
ers abandons the charter and rules under which the company 
had worked for sixty-six months. It was agreed that some 
equitable mode should be the rule for settling their rights 
inter sese. The particular plan which was reported and accepted 
by a majority of the members, was protested against by the 
complainants as being inequitable, and an injunction asked 
against its execution. The bill, in substance, alleges that the 
spirit and intent of the first resolution and the object of all in 
agreeing to it, was to have their rights determined according 
to some equitable scheme, independent of the rules of the 
body and under such as would govern in asettlement between 
creditor and debtor. If this be the situation, and these com- 
plainants allege that it is, what would be such an equitable 
mode, would it not be one which would put all on a equality 
as far as practicable? Complainants are of the class called 
borrowers. Non-borrowers paid monthly $100, into the 
company’s treasury for each share they held. This was paid 
as stockholders. It was a burden attached to their stock. 
The borrowers paid the same, and in the same capacity, but 
when they borrowed and received money from the company, 
they paid an additional dollar per share as a payment for the 
loan. Take then two members. One has paid in $66 00 on 
one share and has received nothing; the other paid in the 
same sum, but as he borrowed at the first meeting, he has 
paid in another $66 00 for the loan. If those two had to 
settle between themselves, ought not the borrower to pay back 
the sum advanced to him, with interest, less the additional 
sum with interest thereon which he paid by reason of being 
a borrower ; when this was done, the amount on hand, after 
deducting their share of expense, could be equally divided be- 
tween them. This is the principle adopted by the decree. It 
is that an equitable adjustment is to charge each borrower 
with the amount he received with seven per cent. interest ; 
credit this debt according to the law of partial payments with 
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the additional dollar per month that he paid by reason of be- 
ing a borrower, let him pay the balance thus ascertained, into 
the funds of the association ; then let the entire amount on 
hand, after deducting costs and expenses, be equally divided 
among the stockholders. Let it be noted that this rule is not 
declared to be the one which any member of such a corpora- 
tion could enforce whenever he might havea right to demand 
that the company should close its workings, and that there 
should be a distribution of the assets. In such a case, if there 
was no agreement between the members, the rules of the asso- 
ciation and the law applicable thereto would govern the mode 
to be adopted. But under the facts of this case, the resolu- 
tion of the company, the charges in the bill, and the proof 
adduced by the complainants, they cannot object to the de- 
eree as being unfair and inequitable. 

2. Complainants charge that the plan of settlement which 
a majority agreed to, was not binding on the association, that 
under that plan a number of shareholders had been settled 
with and discharged, whereby they had received an undue 
share of the assets, and set up that those members should re- 
fund the amounts they have received in excess of their proper 
portion. To effect this, such stockholders should be made 
parties, and complainants have the right to amend and make 
them parties. 

3. Those members who were charged as having received 
more than their portion, were made parties at the hearing, on 
the application of complainants. This did not prevent the 
ascertainment of the proper mode of settlement for those who 
were then before the court. It was ordered that all questions 
touching the liability of those who were brought in at that 
stage of the case, should be thereafter adjudicated by a further 
decree. If they were not finally held to be liable, then the 
ease would not in any way be affected by having made them 
parties. If they were decreed to refund any amount, that 
would only be an additional sum to be divided amongst the 
members, The non-borrowers who have been paying all the 
time and have received nothing, should not be delayed as. to 
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their whole rights until that matter can be determined. See 
Code, section 4201. \ 

4. The court below held that if the officers of the associa- 
tion, in good faith, carried out the schemeadopted by a majority 
of the members, and settled with a portion of the stockholders 
in accordance therewith, they cannot be made individually 
responsible for such action, though it might be held that the 
shareholders thus paid off could be compelled to refund any 
excess they may have received over what they may be right- 
fully entitled to. An amendment to the bill was offered for 
that purpose, which was demurred to, and the demurrer sus- 
tained. The court held that there was no sufficient allegations 
to show such liability on the part of the directors; that there 
were no facts charged which amounted to fraud. Without 
setting out this amendment, it is sufficient to say, we affirm 
the holding on this point. Under the power given the direc- 
tors by the constitution of the company, and the authority of 
the resolution itself, it would be a stern rule to hold them 
guilty of a fraud in executing the scheme adopted by a major- 
ity of the stockholders: See 1 Strobh. Eq. R., 197; 11 Ala., 
191; 1 R. I. Rep., 312. 

Judgment affirmed. 


Atvin K. SEAGo, plaintiff in error, vs. JAMES T. FREEMAN, 
defendant in error. 


The judgment of the court in this case is not contrary to the evidence, espe- 
cially as it does not appear that the lien of the complainant as a merchant 
and factor, for plantation supplies and provisions furnished, was created by 
special contract in writing. 


New trial. Factor’s lien. Before Judge Hatu. Spald- 
ing Superior Court. August Adjourned Term, 1874. 


All the material facts of this case appear in the decision. 
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S. C. McDanieL; Peeptes & Howe .t, for plaintiff in 
error. 


No appearance for defendant. 


Warner, Chief Justice. 


This was a motion to distribute money in the hands of a 
receiver appointed by the court, under an agreement that the 
court should decide upon the law and facts of the case, with- 
out the intervention of a jury. The court, after hearing the 
evidence, decided that Freéman, who claimed a laborer’s lien 
on the fund, had the prior lien on it,.and ordered the same to 
be paid to him, whereupon Seago, the other contesting party, 
excepted. It appears from the evidence in the record that . 
Hill rented a plantation from Lyon for the year 1873, and 
employed Freeman as a superintendent and laborer on the 
plantation to make the crop for that year. It also appears 
that in the fall of the year, Lyon, as landlord, sued out a dis- 
tress warrant for rent, and Freeman sued out a laborer’s lien, 
both of which were levied on the crop of Hill, but by an 
agreement between them and Hill, the proceedings were sus- 
pended; they were to gather the crop and pay themselves out 
of the proceeds thereof. Shortly thereafter, Seago foreclosed 
. a lien for plantation supplies which was levied on the crop, 
and he also filed a bill praying for an injunction, and the ap- 
pointment of a receiver to take charge of and gather the crop. 
The landlord’s lien for rent, and the laborer’s lien, are both 
superior to Seago’s lien, but he claims that he is entitled to 
' be subrogated to the rights of Lyon, the landlord, and that 
the crop was more than sufficient to pay off the landlord’s lien 
for rent, and the laborer’s Ken, if the landlord and laborer 
had not permitted the crop levied on by them, to have been 
wasted or lost by the suspension or dismissal of their levies 
on the crop. The evidence in the record does not show af- 
firmatively that the entire property levied on by the land- 
lord and laborer, was more than sufficient to have paid their 
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liens. Besides, it does not appear that Seago’s lien was 
created by special contract in writing. In view of the facts 
disclosed in the record, we affirm the judgment of the court 
below. 

Judgment affirmed. 


Ext S. Grrr, plaintiff in error, vs. LAwton & WILLING- 
HAM, defendants in error. 

1. A draft accepted and paid by accommodation acceptors, may be set out by 
way of inducement to the action brought by them against the drawer, and 
with proper averments the suit can be maintained. 

. Recoupment can only be pleaded when the deduction from the plaintiff’s 
damages is claimed on account of his failure to comply with the cross-obli- 
gations or independent covenants arising under the contract. If the plea 
does not show this, it is demurrable. 

Pleadings. Acceptance. Recoupment. Before Judge 

Hitt. Twiggs Superior Court. October Term, 1874. 


Lawton & Willingham brought complaint against Eli S. 
Griffin on a draft drawn by said defendant on the plaintiffs 
and accepted by them, dated June 6th, 1873, due October 
25th next thereafter, for the sum of $443 00. The declara- 
tion alleged that the defendant was indebted to the plaintiffs 
as accommodation acceptors on the aforesaid paper, which 
they had paid when due. ‘To the declaration was attached a 
copy of the draft. 

The defendant pleaded the general issue, and that the plain- 
tiffs had damaged him $500 00, in this, that they undertook 
and agreed with him, in consideration of his carrying his cot- 
ton to them, to furnish him with supplies and money to make 
his crop for the year 1873, and they totally failed to comply 
with their said obligation, by reason of which he has been dam- 
aged the sum aforesaid, which he prays may be recouped, ete. 

When the case was called the defendant demurred to the 
declaration, The demurrer was overruled, and the defendant 


excepted, 
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The plaintiffs then demurred to the plea of recoupment. 
The demurrer was sustained, and the defendant excepted. 

A verdict was rendered for the plaintiffs for the amount 
sued for. Error is assigned upon each of the aforesaid grounds 
of exception. 


Wooten & Simmons; Joun H. Jones; R. H. Cuark, 
for plaintiff in error. 


Lyon & Jackson; WHITTLE & GuSTIN, for defendants. 


TrRIPPE, Judge. 


1. The decision in Turner vs. Thompson, Kendrick & Com- 
pany, 23 Georgia, 49, determines the first point made in this 
case, to-wit: that accommodation acceptors in a suit against 
the drawer of a draft which they have paid, may, in their pe- 
tition, set out the draft as an inducement to the action. The 
writ before us is almost identical with the one in the case re- 
ferred to, as will be seen by referring to the original record on 
file in the office of the clerk of this court. It was urged in 
the argument that the petition was defective, in that it did not 
set out a bill of particulars. Without further reply, it is suffi- 
cient to say, there was no bill of particulars to the writ passed 
on in Turner vs. Thompson et al., supra. Precisely the same 
point was made there which is made here, with the pleadings 
nearly identical, and the motion to dismiss was overruled. 

2. The demurrer to the plea of recoupment was properly 
sustained. The plea alleged no connection or relation between 
the contract under which defendant claims the deduction and 
the one sued on by plaintiffs. Recoupment is a right of the 
defendant to have a deduction from the amount of the plain- 
tiff’s damages, for the reason that the. plaintiff has not com- 
plied with the cross-obligations or independent covenants aris- 
ing under the same contract. It is confined to the contract on 
which plaintiff sues: Code, secs. 2909, 2910. 

Judgment affirmed. 


VoL. Liv. 8. 
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JoHN WoopwarbD, plaintiff in error, vs. THE STaTEeE oF 
GeorGIA, defendant in error. 


Where the defendant was charged with having broke and entered a certain 
dwelling-house with intent to commit a larceny, and the evidence showed 
the breaking and entering, that the room entered contained clothing and 
money, and that the defendant was discovered and caught; whether the de- 
fendant intended to commit a larceny was a question for the determination 
of the jury, under the facts and circumstances proven. 


Criminal law. Burglary. Intent. Before Judge HAut. 
Monroe Superior Court. August Term, 1874. 


This case is reported in the decision. 
Hammonp & BERNER, for plaintiff in error. 


T. B. CaBANIss, solicitor general, by PeePLEs & How- 
ELL, for the state. 


WARNER, Chief Justice. 


The defendant was indicted for the offense of “burglary in 
the night time,” and on the trial thereof was found guilty by 
the jury. A motion was made for a new trial, on the ground 
that the verdict was contrary to law, contrary to the evidence, 
and without evidence to support it, which motion was over- 
ruled by the court, and the defendant excepted. It appears 
from the evidence in the record that the defendant, between 
the hours of twelve and one o’clock at night, raised the back 
window-sash of the prosecutor’s dwelling-house, in which he 
and his wife were sleeping, propped it up with a stick and 
entered the room through the window, and when discovered, 
went out at the window; was pursued and caught. There 
was money and clothing in the room. Prosecutor had $100 00 
in his vest pocket, hanging on the bed-post, but it does not 
appear that the defendant stole enything. 

Burglary, as defined by the Code, is the breaking and en- 
tering into the dwelling, mansion or store-house, or other place 
of business of another, where valuable goods, wares, produce 
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or any other article of value, are contained or stored, with in- 
tent to commit a felony or larceny: Code, sec. 4386. The 
defendant is charged with having broke and entered the house 
with intent to commit a larceny, and the point made is, that 
there is no evidence that such was the intention of the de- 
fendant. The intention of the defendant can only be ascer- 
tained from his acts and conduct, and it was a question for 
the jury to decide, under the facts and citeumstances as de- 
tailed by the evidence, what was the defendant’s intention in 
breaking and entering the house at the time of night as proved 
by the prosecutor: Roscoe’s Criminal Evidence, 367. We 
find no error in overruling the motion for a new trial. 
Let the judgment of the court below be affirmed. 


Aveustus WEsT ef ail., plaintiffs in error, vs. WILLIAM T. 
Forney et al., defendants in error. 


Where the heirs-at-law of an intestate agreed in 1859 that without formal ad- 
ministration, one of them should take charge of the estate, dispose of the 
same, and collect the claims due, discharge the debts and pay over the bal- 
ance to the heirs, and suit is brought in April, 1870, by a portion of the 
heirs, against such agent, charging that under such agreement, he possessed 
himself of said estate, and made collections and sale of part thereof in 


1866 and 1867: 
Held, that a demurrer does not lie on the ground that the suit was not com- 


menced by the Ist of January, 1870. 


Administrators and executors. Statute of limitations. Be- 
fore Judge BucHANAN. ‘Troup Superior Court. May Term, 
1874, 


The head-note sufficiently reports this case. 
B. H. Bieuaw, for plaintiffs in error. 


C. W. Masry, for defendants. 
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TRIPPE, Judge. 


The act of March 16th, 1869, requiring suit on cer- 
tain claims to be brought by January Ist, 1870, only ap- 
plied, so far as that provision is concerned, to such rights of 
action as had accrued prior to June 1st, 1865: Black vs. Swan- 
son, 49 Georgia, 424; Addison vs. Christy, Ibid., 431. Those 
cases cover this, certainly to the extent of collections made 
and property sold after June Ist, 1865, and it was error in 
the court to sustain the demurrer on the ground that plaintiff 
was barred by said act. 

Judgment reversed. 


M. A. HiaHtower & ComPANny, plaintiffs in error, vs. WiL- 
LIAM F, Staton e¢ al., defendants in error. 


The salary of a teacher in the employ of the board of educatio& of the city 
of Griffin, for the scholastic year of ten months, at $125 00 per month, pay- 
able at the expiration of each month, is not subject to process of garnish- 


ment, 


Garnishment. Municipal corporations. Schools. Before 
Judge Hau. Spalding Superior Court. August Term, 1874. 


This case is reported in the decision. 


Hunt & Jounson, for plaintiffs in error. 


NunNALLY & JouNston ; SPEER & STEWART; PEEPLES 
& Howe .t, for defendants. 


WARNER, Chief Justice. 


The plaintiffs sued out a summons of garnishment, directed 
to Mangham, secretary and treasurer of the board of educa- 
tion of public schools in the city of Griffin, requiring him to 
appear at court and answer what he was indebted to Slaton, 
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the plaintiffs’ judgment debtor, or what property or effects he 
had in his hands belonging to him. On the hearing of the 
case in the superior court, the following facts were shown, as 
disclosed by the record: That Mangham, the garnishee, was 
secretary and treasurer of the board of education of the pub- 
lic schools in the city of Griffin, and in such official capacity 
he was indebted to Slaton, the defendant, the sum of $162 25, 
subject to reduction on final settlement, the same being $37 25, 
balance of salary for month of May, and $125 50 for month 
of June ; that Slaton was employed by said board of education 
as principal teacher in the “Sam. Baily Male Institute,” for 
the scholastic year of ten months, in 1874, at a salary of $125 
per month, payable, by contract, at the end of each month ; 
that the board had no right to discharge him except for cause ; 
that Slaton had performed his service for the first term of the 
school for the year 1874, and the amount in the garnishee’s 
hands admitted to be due, was for service already performed. 
Upon this statement of facts the court decided that the salary 
of the defendant, Slaton, was not subject to the process of gar- 
nishment. Whereupon the plaintiffs excepted. By the 
3554th section of the Code, it is declared that all journeymen, 
mechanics, and day laborers, shall be exempt from the pro- 
cess and liabilities of garnishment on their daily, weekly, or 
monthly wages, whether in the hands of their employers or 
others ; provided, that the wages of no person in the em- 
ployment of another, shall be exempt from the process of gar- 
nishment when the consideration of the debt is for provisions 
for the use of the employee or his family, or when the con- 
sideration of said debt is for the board of himself or family. 
In giving a construction to this statue, in the case of Caraker 
vs. Mathews, 25 Georgia Reports, 571, this court held that 
the wages of an overseer employed for the year, at a fixed 
salary, which was to be paid daily or weekly, was exempt 
from the process of garnishment. It is difficult to say that 
a teacher in a private or public school, who faithfully performs 
his or her duty, is not as much a day laborer, within the mean- 
ing of the statute, as an overseer. But we do not put our 
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judgment in this case on that ground alone. The defendant, 
Slaton, was employed as a teacher in a public school, by the 
board of education of the city of Griffin, created by an act of 
the general assembly for the purpose of educating the children 
of that city, which board of education had authority to em- 
ploy teachers, receive its pro rata share of the public school 
fund of the state, as well as such sums as might be raised by 
taxation, and to expend the same in establishing and maintain- 
ing public schools in said city. The defendant, Slaton, was 
employed by the board of education as a teacher, to promote 
the public interest, as contemplated by the act of the general 
. assembly of the state, at a salary which was, by the contract, 
to be paid at the end of each month. Teachers in the public 
schools of the state, as a general thing, belong to that class of 
persons who are dependent on their earnings in that capacity 
for the support of themselves and families. There is no class 
of persons in the state whose services are more important to 
the welfare of the people thereof, than the industrious, com- 
petent teachers of the children of the country. But if their 
wages, on which they and their families are dependent for sup- 
port, is liable to process of garnishment, the public will be 
deprived of their services, because they cannot afford to en- 
gage in a business which must necessarily, if they perform 
their duty, occupy their whole time, and they cannot labor in 
their vocation, without meat and bread and wherewithal to 
be clothed. The children of the state cannot be educated 
without competent teachers, and competent teachers cannot 
be obtained, if they are to be deprived of their wages for the 
support of themselves and families, by process of garnishment. 
Besides, if a judgment was rendered against the garnishee in 
' this case, upon what property could it be enforced? The 
garnishee is the secretary and treasurer of the board of edu- 
cation, and would not be liable in his individual capacity. 
The public funds in his hands could not be seized, as it would 
be as much against public policy to do so, as to garnishee a 
municipal corporation for the salaries of its officers, which 
this court has held cannot be done. We therefore affirm the 
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judgment of the court that the salary of the defendant, Sla- 
ton, was not subject to the process of garnishment, on the 
ground of public policy, he being a teacher in a public school 
institution of the state recognized by the general assembly as 
such. 

Let the judgment of the court below be affirmed. 


Rust, Jounston & Lockett, plaintiffs in error, vs. PETER 
McLaren, defendant in error. 


A motion for a new trial made in term cannot be heard in vacation over the 
objection of either party, unless an order be taken for that purpose, or it be 
so directed in the rule zzsz. 


New trial. Before Judge Strozer. Dougherty Superior 
Court. April Term, 1874. 


The jury having returned a verdict in favor of the plain- 
tiff, the defendants, during the term, obtained a rule nisi, re- 
quiring the plaintiff, on various grounds, to show cause why 
a new trial should not be granted. After the adjournment of 
court, and over the objection of defendants, the Judge called 
up said motion and overruled it, whereupon the defendants 
excepted. 


R. F. Lyon, for plaintiffs in error. 


Wricut & Warren; Vason & Davis, for defendant. 


TRIPPE, Judge. 


Section 3719 of the Code provides that all applications for 
a new trial, except in extraordinary cases, must be made dur- 
ing the term at which the trial was had, but may be heard, 
determined and returned in vacation. This was but an en- 
actment into a statute of the principle established in Grady vs. 
Hightower, 1 Kelly, 252, and Johnson vs. Bemis, 4 Georgia, 
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157. ‘Those cases construe the judiciary act of 1799 on that 
subject, and in both it was held that the judges may make 
rules for new trials returnable in vacation. In the latter case 
the judgment was, that the motion could not be heard and 
determined in vacation, unless an order was taken for that 
purpose, or it be so directed in the rule nist. The Code means 
nothing more, and there are strong reasons for holding that 
the long established rulings and practice in this state should 
not be abolished by implication. The construction we give 
to this section is the one that it has uniformly received since 
the adoption of the Code. 
Judgment reversed. 


Howarp & Sout, plaintiffs in error, vs. B. M. StricKLAND, 
defendant in error. 


Howarp & Soute, plaintiffs in error, vs, W. P. Trout & 
CoMPANY, defendants in error. 


‘ (These cases were heard and decided together.) 


Where there was no evidence to sustain the judgment of the justice, the or- 
der of the superior court dismissing the writ of certiorari thereto, was er- 
ror. 


Certiorari. Evidence. Before Judge UNDERWOOD. Floyd 
Superior Court. July Term, 1874. 


For the facts, see the decision. 
J. N. GLENN, for plaintiffs in error. 


Forsytu & Reese, by T. W. ALEXANDER, for defend- 
ants. 


WARNER, Chief Justice. 


This case came before the court below on a certiorari from 
a justice court, on the hearing of which the court overruled 
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the grounds taken in the certiorari and dismissed it; where- 
upon the plaintiffs excepted. It appears from the record that 
two attachments in favor of the plaintiffs therein had been 
levied on two sewing machines, as the property of one Fitz- 
gerald, which were claimed by Howard & Soule as their prop- 
erty. On the trial of the claim in the justice court, the 
property levied on was found subject to the attachments. On 
examining the evidence had on the trial in the justice court, 
there is nothing going to show that the sewing machines were 
the property of Fitzgerald, but on the contrary the evidence 
is quite clear that the machines were not his property. In 
our judgment the court erred in not sustaining the certiorari 
and ordering a new trial. 
Let the judgment of the court below be reversed. 


WituiAM A. Danie, plaintiff in error, vs. Swirt, MuRPHY 
& Company, defendants in error. 

A warehouseman and factor who has made advances on cotton stored with 
him, is not estopped from claiming reimbursement out of the proceeds of 
the sale thereof, from a mere omission to inform a purchaser of the cotton 
that such advances had been made, when the purchaser deposits the receipts 
for the cotton with him, and directs that it be sold on his (the purchaser's) 
account. . 
Factors. Lien. Estoppel. Before Judge JAMEs JOHN- 

son. ‘Talbot Superior Court. September Term, 1874. 


Swift, Murphy & Company brought complaint against 
Daniel, on an account for $151 80. ‘The defendant pleaded 
the general issue and set-off as follows: 


Swirt, MurpHy & CoMPANY TO WILLIAM A, DANIEL. 
February 27, 1869. To six bales of cotton 
Interest for six months 


Credit by cash 


The evidence presented the following facts : 
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One Perryman deposited with plaintiffs, as warehousemen 
and factors, six bales of cotton, upon which they made vari- 
ous advances to him. Subsequently he transferred the cotton 
receipts to defendant, who handed them to the plaintiffs, with 
instructions to sell the cotton on his account. Plaintiffs said 
nothing to him in reference to the advances. They sold the 
cotton, deducted the amount advanced by them, and paid the 
balance, $409 50, tu defendant. The defendant claimed that 
the entire proceeds of the cotton, less commissions, should be 
paid tohim. This constituted the basis of his claim of set-off. 

The defendant requested the court to charge the jury, that 
if, at the time “the defendant deposited the receipts with the 
plaintiffs with instructions to sell the cotton on his account, 
the plaintiffs made no claim for advances made by them to 
Perryman, then the plaintiffs are bound to the defendant for 
the proceeds of the sale of the cotton, notwithstanding ad- 
vances they may have made to Perryman.” 

The court refused thus to instruct the jury, and charged to 


the contrary. To this the defendant excepted. 
The jury found for the plaintiffs. Error is assigned upon 
the above grounds of exception. 


Wituis & WILLIs; BLANDForD & GARRARD, for plain- 
tiff in error. 


E. H. Worrtt1, for defendants, 


TripPe, Judge. 


The mere omission of Swift, Murphy & Company to in- 
form Daniel that they had made advances to Perryman, on 
the cotton, when Daniel left the receipts with them.and di- 
rected the sale of the cotton, was not a forfeiture of their lien 
as factors on the cotton. Had the request made by Daniel to 
the court to charge the jury gone further, and been authorized 
by the evidence, to-wit: that if Daniel had been damaged by 
such omission, then to the extent of such damage he could 
deny plaintiff’s right to retain for advances made by them, it 
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would have presented a different question. But as the case is 
presented in the record, it would be a hard rule to say, that 
where a factor receives orders to sell from a purchaser of the 
consignor of goods in the factor’s hands on which he has a 
lien for advances—indeed, in which he has a qualified prop- 
erty—he loses his lien, his property, by failing to notify such 
purchaser of the fact that the advances had been made. Some- 
thing more than the omission to give notice is required. 
Judgment affirmed. 


Martin T. Ho.is, executor, and Frances E. Hous, ex- 
ecutrix, plaintiffs in error, vs. CALVIN CALHOUN, defend- 
ant in error. 


1. It may well be doubted whether the 5th section of the relief act of 1868, 
which declares that in all suits under that act, “both parties”’ shall be com- 
petent witnesses, was intended to repeal the act of 1866, which declares 
that where one of the original parties to the contract or cause of action in 
issue or on trial is dead, the other party should not be admitted to testify in 


his own favor. 

2. Where one of the parties to the contract or cause of action in issue or on 
trial is dead, the other party is not a competent witness in his own favor, 
even though the deposition of the deceased may be in court: A/iter, if 


such deposition is read. 


Witness. Before Judge James JoHNsON. Talbot Supe- 
rior Court. September Term, 1874. 


For the facts, see the decision. 


Marion Betuune; E. H. Worrixx; G. N. Forses, for 
plaintiffs in error. 


BLaNpDFoRD & GARRARD, for defendant. 


WARNER, Chief Justice. 


The plaintiffs brought their action against the defendant on 
two promissory notes for $600 00, dated in 1860, due 25th 
December of the same year, payable in gold or silver. On 
the trial of the case the defendant was offered as a witness to 
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prove a tender of Confederate money to the plaintiffs’ testator, 
Richard Hollis, and also to prove a payment of $100 00 in 
gold to said testator, in full accord and satisfaction of the 
debt. To the introduction of this evidence of the defendant 
the plaintiffs objected, on the ground that their testator, Rich- 
ard Hollis, was dead. The court overruled the objection and 
allowed the defendant to testify in his own favor, whereupon 
the plaintiffs excepted. 

1. If was admitted that the interrogatories of Richard Hol- 
lis had been taken in the case during his lifetime, and were 
then in court, but were not offered in evidence by the plain- 
tiffs. It may well be doubted whether the fifth section of the 
act of 1868, which declares that in all suits under that act 
“both parties” shall be competent witnesses, was intended to 
repeal the act of 1866, which declares that where one of the 
original parties to the contract or cause of action in issue or 
on trial is dead, the other party shall not be admitted to tes- 
tify in his own favor. The act of 1868 evidently contem- 
plates that “both parties” when in life, shall be competent 
witnesses. But be that as it may, the defendant in this case 
was only a competent witness, under that act, to prove the ten- 
der of Confederate money, which would not have been any 
legal defense to the plaintiff’s action. 

2. In our judgment the defendant was not a competent 
witness to prove an accord and satisfaction of the plaintiff’s 
debt made with their testator, in his lifetime, he being dead. 
The fact that the testator’s interrogatories had been taken in 
his lifetime, and were in court but not read in evidence by 
the plaintiffs, did not make the defendant a competent wit- 
ness to testify in his own favor. Imf the interrogatories of the 
testator had been read in evidence by the plaintiffs, then the 
defendant could have testified in his own favor, as was held 
in Monroe vs. Napier, 52 Georgia Reports, 385. ‘The admis- 
sion of the testimony of the defendant to prove an accord and 
satisfaction of the debt with the testator in his lifetime, he 
being dead, was error. 

Let the judgment of the court below be reversed. 
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WiniraM J. Dickson et al., plaintiffs in error, vs. G. & S. 
SALOSHIN, defendants in error. 


Where it is stipulated in a promissory note that the maker is to pay counsel 
fees for collection, without specifying the amount, and in the suit brought 
on the note, a claim is set up for a certain sum as attorney’s fees, a plea of 
the general issue filed thereto is not demurrable on the ground that it is not 
an issuable defense; and it was error in the court to strike the plea, espe- 
cially when the judgment awarded by the court included the amount claimed 
for such fees. 


Promissory notes. Contracts. Pleadings. Before Judge 
BucHaNaNn. Coweta Superior Court. September Term, 1874. 


G. & S. Saloshin brought assumpsit against William J. 
Dickson and Thomas G. Dickson for $1,598 40, besides in- 
terest, alleging that the defendants, on January 4th, 1873, 
made a joint and several promissory note, whereby, on or be- 
fore October 15th, thereafter, they promised to pay M. Sa- 
loshin or bearer, $848 48, for value received, and such counsel 
fees and costs as might be incurred in collecting the same. 
That said note was assigned to the plaintiffs for a valuable 
consideration, before due. That the counsel fees incurred in 
collecting the same amounted to $85 00. That on January 
7th, 1873, said defendants made their obligation in writing, 
whereby, in consideration of $520 00 cash paid to them, they 
bound themselves to deliver to the plaintiffs, on or before 
December Ist, thereafter, four thousand five hundred pounds 
of lint cotton, and in default of said delivery to pay to the 
plaintiffs by the day last aforesaid $750 00, with interest 
from said 7th of January, at ten per cent. per annum on said 
$520 00. That afterwards, when said four thousand five 
hundred pounds of cotton became due, the said defendants 
failed to deliver the same, whereby the plaintiffs became en- 
titled to receive the sum of money aforesaid. 

The defendants pleaded the general issue. The plaintiffs 
moved to strike such a plea. The motion was sustained and 
the defendants excepted. 
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Upon the first note there was a credit of $321 14, of date 
November 8th, 1873. 

The court rendered judgment for the plaintiffs for the 
amount sued for, including the attorney’s fees claimed. To 
this defendants excepted. 

Error is assigned upon each of the above grounds of ex- 
ception. 


J. B. S. Davis; L. H. Featuerston, for plaintiffs in 
error. 


Biespy & McCLenpon, for defendants. 


TRIPPE, Judge. 


One of the claims sued on was for $848 48, and for coun- 
sel fees stipulated therein to be paid. The amount of these 
fees sued for, as set out in the petition, was $85 00. On this 
note was a credit of $321 04, entered twenty-four days after 
its maturity. Of the principal there was due only about 
$530 00, and at the date of the judgment, principal and in- 
terest of this note, was about $560 00; and yet counsel fees to 
the amount of $85 00 were claimed and included in the judg- 
ment which was awarded by the court after the plea of the 
general issue was stricken. No fees were claimed on the other 
paper, and no amount for fees was expressed in the first. We 
have no idea that the attention of the court was called to the 
amount by which the judgment was increased on account of 
such fees, nor do we say that proper proof might not, under 
some circumstances, authorize the sum allowed. But we are 
clear that in such a case the party was entitled to his plea of 
the general issue. That plea would certainly have been an 
issuable defense on that question. We do not say that the 
plea of the general issue is not an issuable defense, under our 
system, in any and all cases. Speaking for myself, I am 
strongly inclined to think it is. It is true it gives the defense 
but a limited range, under our statute, especially when suit is 
brought on a promissory note, But by it the defendant comes 
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fully and squarely into court, with all the rights of any other 
defendant as to any and all issues which the plaintiff presents, 
and is to sustain by proof. Generally, this is met on the part 
of plaintiff by the production of his note; but there may be 
credits of such a character on the note which the plaintiff in- 
troduces, or other entries requiring consideration by a jury. 
Be this as it may, we all have no doubt that‘’in this case it 
was error to strike defendant’s plea on the ground that it was 
only a plea of the general issue. 
Judgment reversed. 


JouN B. Tripper, plaintiff in error, vs. S. M. H. Byrp, ad- 
ministrator, defendant in error. 


1. There being nothing in the pleadings of either party showing that any ben- 

_ efit was claimed under the ordinance of 1865, the plaintiff was an incom- 
petent witness to testify in his own favor, the other party to the contract 
being dead. 

2. The verdict is supported by the testimony. 


Witness. New trial. Scaling ordinance. Before Judge 
McCurcHen. Polk Superior Court. August Term, 1874. 


For the facts, see the decision. 

ALEXANDER & Wriaut, for plaintiff in error. 
WarreEN AKIN, for defendant. 

WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant, Elijah Byrd, in his lifetime, to recover the difference 
in the price of forty-three bales of cotton, which the plaintiff 
alleges he purchased from the defendant in June, 1862, at 
twelve and one-half cents per pound, and which the defend- 
ant refused to deliver, the price of cotton having risen in 
value, after the making the contract and the time specified 
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therein for the delivery of the cotton. On the trial of the 
ease, the jury found a verdict for the defendant. The plain- 
tiff made a motion for a new trial, on the ground that the 
verdict was contrary to law, contrary to the evidence, and 
without evidence; and because the court erred in not allowing 
the plaintiff to testify in his own favor, as set forth in the 
record. The court overruled the motion, and the plaintiff 
excepted. It appears from the record that Elijah Byrd, with 
whom the contract was made, died pending the suit, and that 
S. M. H. Byrd, his administrator, was made a party defendant 
thereto. 

The plaintiff offered in evidence the following paper writing: 


“PoLK County, June 28th, 1862. 
“2. B. Tippin, bought of Elijah Byrd forty- thee bags of 
cotton, twelve and one-half cents per pound, to be weighed 
and paid for at his house, and delivered at Rome—fifty cents 
per bag for hauling. Received $50 00 on the above. 
(Signed) “EvisaH Byrp.” 


The plaintiff proved that twelve and one-half cents in Con- 
federate money was the full market price for cotton at the 
time-of the contract, and that was the common currency of 
the country; that cotton advanced in price after the making 
the contract, between the 28th of June and the 8th of Sep- 
tember, 1862, to more than thirteen cents per pound, but how 
much more the record does not show. The plaintiff also of- 
fered in evidence a letter written by Elijah Byrd to him, dated 
8th of September, 1862, in which he stated that he had de- 
termined to let him have his cotton at twelve and one-half 
cents per pound, as per contract; that he was ready to weigh 
it and receive the payment for it at his gin-house, according 
to contract, and that he should be ready to haul it to Rome, 
as he agreed; that he should require him to take the cotton 
and pay for it in gold and silver, as he was not willing to take 
any other currency; to let him know when he should see him 
at his place as he should require the matter closed at once. 

1. Was the plaintiff a competent witness? The 3854th 
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section of the Code declares, in express terms, that where an 
executor or administrator is a party in any suit on a contract 
of his testator or intestate, the other party shall not be ad- 
mitted to testify in his own favor. This is not an open ques- 
tion in this court: Leaptrot vs. Robertson, 44 Georgia Re- 
ports, 46. But it is insisted that this case is taken out of that 
general rule, by the provisions of the act of 18th December, 
1866, which declares that in all cases arising under the ordi- 
nance of 1865 either party shall be a competent witness to 
prove any of the facts authorized to be proved by said ordi- 
nance. ‘The reply is, that there is nothing in the plaintiff’s 
declaration or the pleadings of either party going to show 
that any benefit whatever was claimed under the ordinance of 
1865. The plaintiff does not even allege that the contract 
made with the defendant’s intestate was a Confederate contract, 
so as to bring it within the ordinance of 1865, and for that 
reason he was not a competent witness in this case, under the 
act of the 18th of December, 1866. 

2. There was no evidence before the jury that the plaintiff 
offered to comply with the terms of the contract on his part, 
and if we were to assume that the cotton was to have been 
paid for in Confederate money, there is no evidence in the 
record as to the value of Confederate money at that time. In 
view of the evidence before the jury, we cannot say the ver- 
dict was wrong, and therefore we will not control the discre- 
tion of the court in refusing to set it aside. 

Let the judgment of the court below be affirmed. 


Wi.urAM REEDY, plaintiff in error, vs. ARCHIBALD HELMs, 
defendant in error. 


A defendant is sued in a justice court for less than $50 00, and pleads a tes- 
off to the amount of $90 00. With the plea is filed an affidavit that the 
account pleaded as a set-off is just and correct : 

Hfeld, that an appeal lies from the judgment of the justice of the peace ren- 
dered in the case. 

VOL. LIV. 9. 
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Justice Courts. Appeals. Before Judge JAMEs JOHNSON. 
Talbot Superior Court. September Term, 1874. 


Helms brought suit against Reedy in the justice court for 
the nine hundred and fourth district, on an account for $34 98. 
The defendant pleaded set-off of an account for $97 85. The 
court rendered judgment for the plaintiff for $28 23. The 
defendant appealed to the superior court. In the latter tri- 
bunal the plaintiff moved to dismiss the appeal because the 
amount sued for by him was for less than $50 00. ‘The de- 
fendant objected that his plea of set-off covered an amount 
exceeding $50 00. ‘The motion was nevertheless sustained, 
and the defendant excepted. 


Marion Beruune, by E. H. Worritt, for plaintiff in 
error. 


No appearance for defendant. 


Tripre, Judge. 


The constitution, in article v., section 6, ordains that “ jus- 
tices of the peace shall have jurisdiction, except as hereinafter 
provided, in all civil cases where the principal sum claimed 
does not exceed $100 00, and may sit at any time for the trial 
of such cases; but in cases where the sum claimed is more 
than $50 00, there may be an appeal to the superior court, 
under such regulations as may be prescribed by law.” Does 
this give the right of appeal only in cases where the plaintiff 
claims more than $50 00, or does it allow the appeal when 
the defendant pleads a set-off greater than $50 00, although 
he be sued for a less amount than $50 00? We think it in- 
cludes the right in both instances. A plea of set-off is a 
cross-action, and when it is filed the plaintiff cannot dismiss 
his action so as to interfere with such plea, unless by leave of 
the court on sufficient cause thereon : Code, section 2907. The 
policy ot this constitutional provision was to secure trial by 
jury where the party’s rights involved more than $50 00. 
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Whether the litigation is produced directly by the claim set 
up by the plaintiff or by plea of defendant against his ad- 
versary, the principle is the same ; the reason is as strong for 
a jury trial in one case as the other. Besides, does not the 
issue, whether presented by the one party or the other, involve 
a sum claimed which is more than $50 00? The constitution 
does not say where the sum claimed by the plaintiff is more 
than $50 00, but only speaks of the amount which is to be 
adjudicated. There is no possible reason which would make 
good the construction that the appeal is limited to cases where 
the plaintiff claims over $50 00. In this case the defendant 
pleaded a set-off, claiming more than $50 00 against the 
plaintiff, even if the latter’s claim were allowed and deducted. 
The plea was sworn to. There was that guaranty that plain- 
tiff was not to be vexed by frivolous litigation, and even if it 
finally appeared that he was, he had _ his right to damages for 
a frivolous appeal. In our opinion the proper construction of 
the constitution allows to the defendant the right of appeal, 
and the plaintiff would have had the same right, had judg- 
ment been rendered against him by the justice for the full 
amount of the set-off. 
Judgment reversed. 


SouLte Repp, executor, plaintiff in error, vs. Mark H. 
BLANDFORD é¢ al., defendants in error. 


1, The sale of a house and lot under a judgment obtained against the testa- 
tor during his life, to which a claim has been filed by a purchaser from 
such testator, will not be enjoined at the instance of the executor. 

2. The prosecution of a bill in equity against an executor will not be en- 
joined where no averments are made showing why he cannot protect him- 
self by pleading thereto any defense he may have. 


Administrators and executors. Injunction. Before Judge 
JAMES JOHNSON. Muscogee County. At Chambers, March 
5th, 1875. 
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Any further report of this case, beyond what is set forth in 
the decision, is deemed unnecessary. 


IneramM & CrRAWFoRD, for plaintiff in error. 


BLANpDForD & GARRARD; PEABopY & BRANNON; Lit- 
TLE & CRAWFORD, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants, praying for an injunction to restrain the sale of a 
house and lot by one of the defendants, and to restrain the 
other defendants from prosecuting a bill in equity against the 
complainant, as executor. The presiding judge, on hearing 
the parties ona rule to show cause, refused the injunction 
prayed for, and the complainant excepted. 

1. The judgment on which the execution issued had been 
obtained against the complainant’s testator some time previous 
to his death, and the house and lot levied on was sold and 
conveyed by the complainant’s testator to one Hamberger, 
who has claimed the same. What the complainant, as exe- 
cutor, has to do with the litigation between the plaintiff in 
the execution and the claimant to the house and lot levied on, 
or why the plaintiff in the execution, which has been levied 
thereon, should be enjoined from enforcing his judgment 
against that property, is not’at all apparent to us from the 
allegations in the complainant’s bill. If there are any good 
legal or equitable reasons why the house and lot levied on 
should not be made subject to the execution, the presumption 
is that Hamberger, the claimant, will make the same known 
in due time, without the interference of the executor, the 
more especially when it is alleged that his testator’s estate is 
insolvent. 

2. As to the prayer for an injunction to restrain Stoddard 
& Company from proceeding with their bill against the exe- 
cutor, nothing is alleged why he cannot protect himself by 
pleading such defenses thereto as he may think necessary or 
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proper for his protection. In our judgment there was no 
error in refusing the injunction on the allegations contained 
in the bill and answer of the defendant Blandford. 

Let the judgment of the court below be affirmed. 


Meapor & Broruer, plaintiffs in error vs. GEORGE SHARPE, 
JR., defendant in error. 

One who receives goods consigned to him to be sold on commission, and who 
sells the same and fails to pay over the proceeds, creates a debt whilst act- 
ing in a fiduciary charactet, from which he is not released by obtaining a 
discharge under the bankrupt act of the United States. 


Bankrupt. Factors. Before P. L. Mynartt, Esq., Judge 
pro hac vice. Fulton Superior Court. October Term, 1874. — 


This was assumpsit for proceeds of certain liquors left by 
Meador & Brother with Sharpe for sale on commission. 
They proved the receipt of the liquors “on sale ;” the sale of 
them by Sharpe, and their value, and his failure to pay on 
demand. The defense was that Sharpe had been discharged 
in bankruptcy. It was shown that in 1866 Sharpe was a 
wholesale dealer in liquors, having a bonded warehouse in 
Atlanta, Georgia, and sold plaintiffs’ goods under an agree- 
ment that he should have the excess over a fixed price for his 
commission. , 

The question being whether his discharge in bankruptcy 
discharged him from that debt, the court charged the jury, 
“that if the goods were left with defendant to be sold by him 
and the proceeds to go to plaintiffs, they were not left in the 
way to produce the fiduciary relation contemplated by the 
bankrupt act, and defendant would be discharged.” 

The jury found for defendant. A new trial was moved 
for upon the grounds that the verdict was contrary to law and 
without evidence, and that the court erred in charging the 
jury as to the fiduciary relation as stated. 

The motion was overruled, and the plaintiffs excepted. 
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Rosert Baven; A. W. Hammonp & Sov, for plaintiffs 
in error. 


W. T. Newman, for defendant. 


TRIPPE, Judge. 


This case comes within and is controlled by the decision in 
Jones & O'Dowd vs. Russell, 44 Georgia, 460. It is true 
that the party in that case was an auctioneer in the city of 
Augusta, and had given bond and security as such. But the 
judgment was not put on the ground-that he was an officer, 
and that the claim was one against him for defaleation as an 
officer. Goods had been committed to him to sell and pay 
the proceeds to the owner, and it was held that his certificate 
of discharge in bankruptcy did not discharge him from his 
liability for the default of non-payment of the money received 
by him whilst acting in a fiduciary capacity. The facts in 
this case are very much like that, except the one of being an 
auctioneer. As already stated, the decision was not put on 
that ground. We are aware of the conflicting decisions that 
have been made on this point under the bankrupt act of 1867: 
46 California, 547; 104 Mass., 245; 6 Blatchf., 292; and also 
of the rulings under the act of 1841; 7 Metcalf, 328; 7 Ala., 
335; 2 How., 208, but we see no sufficient authority to justify 
the overruling of Jones & O'Dowd vs. Russell. 

Judgment reversed. 


C. C. Moors, plaintiff in error, vs. JAMES M. CaRro.t, 
defendant in error. 


Where a note was made bya non-resident without the limits of this state, 
and such maker subsequently removed here, such period of non-residence 
will not be excluded in computing the time necessary to bar a suit upon 
such instrument. 
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Statute of limitations. Promissory notes. Before Judge 
Knigut. Towns Superior Court. November Term, 1874. 


This case is reported in the decision. 
W. T. Crane, by C. D. Puteuips, for plaintiff in error. 


Kinsey & BuacKweL_L; C. H. Surron; THomas F. 
GREER, for defendant. 


WARNER, Chief Justice. 


Moore sued Carroll in a justice court on a promissory note 
for $50 00, dated 21st July, 1860, and due one day after 
date. The defendant pleaded the statute of limitations, which 
the justice overruled, and gave judgment for the plaintiff. 
The defendant sued out a writ of certiorari to the superior 
court, and on the hearing thereof the court sustained the cer- 
tiorari, and decided that the note was barred by the statute 
of limitations ; whereupon the defendant in certiorari excepted. 
It appears from the record that the note was made in the 
state of California, and the defendant returned to this state 
and was sued here. This was not a case in which the note 
was made in this state, and the maker thereof afterwards re- 
moved from the state, so as to bring him within the provis- 
ions of the 2929th section of the Code, which declares that 
if the defendant shall remove from the state, the time of his 
absence from the state and until his return to reside, shall 
not be counted or estimated in his favor. There was no error 
in holding that the plaintiff’s action was barred by the statute 
of limitations. The maker of the note, and the payee there- 
of, were both citizens of California when the note was given, 
and the maker of the note has not removed from this state 
since the making thereof, so as to bring him within the pro- 
vision of the Code before cited, and prevent the statute from 
running in his favor: Bishop vs. Sanford, 15 Georgia Re- 
ports, 1; Pare vs. Mahone, 32 Ibid., 253. 

Let the judgment of the court below be affirmed. 
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CHARLES WERNER, plaintiff in error, vs. Ropert H. Foor- 
MAN, administrator, defendant in error. 


1. A counter-affidavit filed to stay proceedings under a warrant to dispossess 
a tenant holding over, set up that a third person had, a month previously, 
sued out a similar warrant against him for the same premises, and that 
plaintiff in the present proceedings had said to affiant in a conversation, 
that he had sold the land to such person, and further set up that his lease 
had not expired. On motion, all was stricken from the affidavit except the 
last ground : 

Held, that as there was no allegation that defendant held under such third 
person, and no denial of his tenancy under the plaintiff, there was no error 
in the ruling of the court. 

2. Under section 4890 of the Code, governing such cases in the city of Sa- 
vannah, it is sufficient for the landlord, after reciting necessary facts in his 
affidavit, to state that the tenant refuses to deliver possession. 

3. Though a defendant may be entitled toa non-suit at the conclusion of plain- 
tiff’s evidence, yet if it be refused, and evidence subsequently introduced, 
be sufficient to authorize a verdict for plaintiff, it will not be set aside on 

_account of the refusal of the non-suit. 

4. Although the charge to the jury may not have been strictly correct upon 
the question of defendant’s refusal to give possession, yet if the verdict is 
what it should have been, under the evidence, this court will not set it aside. 

5. The statement made by the tenant to the landlord before the warrant was 
sued out, that he “would give him (the landlord) trouble to get posses- 
sion,” or that “ he would hold on to the property,” was sufficient to dis- 
pense with further proof of a refusal to surrender possession. 

6. It was not competent for the defendant to prove that a custom existed be- 
tween landlords and tenants in the city of Savannah, for the purpose of 
denying the legal rights which the plaintiff had under a written contract. 

7. Where it is stipulated in a written contract for a five years’ lease, that the 
tenant shall have ninety days after its termination to remove the improve- 
ments he may have put upon the premises, and the landlord does not sue 
out a warrant to dispossess him until after the expiration of the ninety days, 
it was not error, (such as the tenant can complain of,) for the court to 
charge that the lease did not terminate so as to make him a tenant holding 
over until the close of the ninety days, and that the jury could find double 
rent from that time. 


Proceedings against tenant. Landlord and tenant. Savan- 
nah. Non-suit. Custom. Evidence. Charge of Court. New 
trial. Lease. Possession. Before Judge CuIsHoLm. City 
Court of Savannah. July Term, 1874. 
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Robert H. Footman, as administrator on the estate of 
Thomas Clark, on June 6th, 1874, before W. S. Chisholm, 
judge of the city court of Savannah, made the following affi- 
davit, for the purposes therein mentioned, to-wit : 


“GEORGIA—CnHaTHAM County: 

“ Robert H. Footman, administrator of the estate of Thomas 
Clark, deceased, comes before the undersigned, the judge of 
the city court of Savannah, and deposes that Charles Werner, 
of said city, rented from him for one year, from the 8th day 
of February, A. D., 1873, to the 8th day of February, A. D., 
1874, all that lot of land in the city of Savannah known in 
the plan of said city as lot number (20) twenty, Crawford 
ward, at and for the rent of $150 00 per annum, and with 
the privilege of removing from the said lot, within ninety 
days from the expiration of the said tenancy, such improve- 
ments as might be thereon at the time of such expiration, ex- 
cept fences, which said period of ninety days expired on the 
9th day of May, A. D., 1874. And the deponent further 
says that the said Charles Werner refuses to deliver posses- 
sion of the premises to him, and that he therefore prays that 
a writ of possession may be issued, as by law in such cases 


made and provided. (Signed) R. H. FOOTMAN. 


“Sworn to and subscribed before me, 
this 6th day of June, A. D., 1874. 
(Signed) “W.S. CuisHotm, Judge.” 


Upon this affidavit a warrant was issued, and the following 
counter-affidavit filed : 


“Personally appeared before me, the above named Charles 
Werner, who being duly sworn, deposes and says that he has 
been advised to believe, and believes, and submits to the court 
that said Robert H. Footman, administrator, as aforesaid, has 
not alleged in his said affidavit any good and sufficient ground 
to entitle him to the writ of possession prayed for. And depo- 
nent further says, that about one month ago one John Dorsch- 
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er sued out against him for the same lot of land a writ of pos- 
session, on the ground that deponent was said Dorscher’s 
tenant of said lot of land, and that deponent’s lease had ex- 
pired, to which proceeding deponent. filed his counter-affida- 
vit, in terms of the law, and gave the bond required ; and 
that said Robert H. Footman informed deponent in conversa- 
tion that he had sold said lot of land to said John H. Dorscher, 
and had no further control of it, and deponent submits to the 
court whether, under the foregoing facts, he is still the tenant 
of Robert H. Footman, and whether said proceeding against 
him by said Footman should not be quashed. And deponent 
further says that his lease of said lot of land, number twenty, 
Crawford ward, has not expired, and will notexpire for some 


time to come. (Signed) CHARLES WERNER. 


“Sworn to, ete., June 8th, 1874. 
“SIGMUND ELSINGER, N. P. & E. 0. J. P.” 


When the issues made by said affidavit and counter-affi- 
davit came on to be tried, the plaintiff moved the court 
to strike from the counter-affidavit that portion thereof by 
which it appeared that said Footman had ceased to be owner 
of the lot of land, prior to action brought, having sold said 
lot to John Dorscher, who had already proceeded against him 
‘in the same matter. This motion was allowed by the court, 
and defendant excepted. 

The defendant then moved the court to dismiss the warrant 
to dispossess, on the ground stated in the counter-affidavit, to- 
wit: that the allegations in the affidavit upon which said 
warrant was founded were insufficient, in law, to support said 
warrant. This motion was disallowed, and the defendant 


excepted. 
The cause then went to the jury, and the plaintiff proved 
the execution of the following instrument and closed: 


“THE STATE OF GEORGIA—Cuatuam County: 
“Know all men by these presents, that I, George W. Davis, 
executor of the estate of Thomas Clark, deceased, of the first 
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part, and Charles Werner, of the second part, have agreed. 
that for and in consideration of the semi-annual rent of $25, 
to be punctually paid on the eighth day of August and on 
the eighth day of February in each year, commencing from 
the date of these presents, the party of the first part has leased, 
and by these presents do lease to the party of the second part, 
all that lot of land, lying and being in the city of Savannah, 
and known as lot number twenty, Crawford ward, for the 
full term of five years from the date of these presents, and 
it is further agreed in case the party of the second part shall 
fail to pay his rent at the end of each six months, as men- 
tioned above, in every such case this lease shall be null and 
void, and the party of the first part shall immediately take 
possession of the leased premises. And it is also agreed that 
all such improvements as shall be put upon said lot, shall be 
liable and held bound for the rent of said premises; and if 
the party of the second part shall continue in possession for 
the full term of his lease (the rent of which having been first 
punctually paid) then such improvements, as shall be on the 
leased premises at the expiration of the lease, shall be re- 
moved (except the fences which are to be left in good order 
by the party of the second part,) within ninety days from such 
expiration, unless the parties to this lease in that time make 
other arrangements respecting such improvements. 

“In testimony whereof, we have hereunto set our hands and 
seals, this eighth day of February, eighteen hundred and 
sixty-eight. Savannah, December 19th, 1867. 

(Signed) “GEORGE W. DAVIS, 
“Executor Estate Thomas Clark, 
(Signed) “CHARLES WERNER. 
“Tn presence of 


“ GEORGE ALLEN, JR., 
“7Z. WINKLER, Not. Pub. C. C.” 


“SAVANNAH, 12th February, 1873. 
“We mutually agree that the within lease shall be extend- 
ed for the term of one year, from the eighth day of Feb- 
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ruary, 1873, to the eighth day of February, 1874, subject 
to all the terms and conditions therein contained. : 
(Signed) “R. H. FOOTMAN, 
“ Administrator, etc., estate Thomas Clark. 


(Signed) “CHARLES WERNER. 
“ Witness: C. J. INGRAM.” 


Whereupon the defendant moved the court for a non-suit, 
on the ground that the plaintiff had failed to show that de- 
fendant held over without his consent, and had no other lease 
of said lot than the one above set forth, or that he had refused 
to deliver possession of said lot of land, or that the plaintiff 
had ever demanded from defendant possession thereof. This 
motion was overruled, and defendant excepted. — 

The defendant testified that the plaintiff had never de- 
manded from him’ or requested him to deliver possession of 
said leased premises; that he had held over from the 9th of 
February, 1874, until the plaintiff sued out said warrant to 
dispossess ; that he had put valuable improvements upon the 
premises, which cost $1,500; that the plaintiff, prior to said 
9th February, 1874, had agreed to sell him said leased prem- 
ises, at the expiration of said term, on February 9th, 1874; 
that on the 10th February, 1874, he went to the plaintiff, 
and after paying him the rent for the last quarter, told him 
that he was prepared to buy said leased premises according 
to agreement; that. plaintiff informed him that he had sold 
said premises, at which defendant expressed great surprise 
and plaintiff much sorrow; that he then informed plaintiff 
that he would hold on to the property, (meaning he would 
hold over for another year) and the latter said nothing in 
dissent. 

One witness corroborated this testimony, by swearing that 
the plaintiff had said to defendant that he would sell him 
said premises at the expiration of said lease. 

The defendant offered to prove a general custom prevailing 
in the city of Savannah, “ that where a tenant rents premises 
in the city of Savannah for one year, either orally or in writ- 
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ing, and holds over, after the expiration of the year, for so 
short a time even as one month, or two weeks, with the knowl- 
edge of his landlord, and without any dissent on the part of 
his landlord, he is tenant again for another year, on the same 
terms and conditions as before.” This the court refused to 
permit, and defendant excepted. 

The plaintiff testified that he had never made any other 
contract of renting with defendant than the said written lease; 
that the defendant ceased to be his tenant on the 9th Feb- 
ruary, 1874, having, however, until the 9th May following to 
remove his improvements; that he never told defendant he 
would give him until the expiration of said lease to buy said 
leased premises; that defendant did not tell him on the 10th 
day of February, 1874, that he would hold over for another 
year; that on the 10th of February, 1874, defendant came to 
his office to pay him the rent for the preceding six months, 
and he informed him that the leased premises had been sold; 
that defendant expressed surprise at this information, and said 
he wanted to buy said premises, but did not say he came pre- 
pared to purchase; that plaintiff repeated that he had sold said 
premises, when defendant said he would give him ttouble to 
get possession, to which plaintiff replied, that he would see 
about that. 

Plaintiff admitted that he never at any time demanded of, or 
requested defendant to deliver up to him possession of said 
leased premises, after the 9th day of May ; that he simply took 
out a warrant to dispossess him on the 6th day of June, 1874. 

One witness corroborated plaintiff’s evidence by swearing 
that he had heard defendant say, on February 10th, 1874, 
that he would give trouble to plaintiff to get possession of the 
lot of land, to which the latter replied, “I will see about 
that.” 

The cause then went to the jury, and the court below 
charged as follows: “There is but one issue for you to 
try, and it is the one raised by the pleadings, viz: Did de- 
fendant’s lease expire on the 9th day of May, 1874, as stated 
in affidavit of plaintiff? To determine this, you must ascer- 





134 SUPREME COURT OF GEORGIA. 


Werner vs. Footman. 








tain under what contract of lease or rent the defendant held; 
if you find that his only contract of rent was the written lease 
which has been introduced in evidence, then the court in- 
structs you that his term expired on the 9th day of May, 
1874, for the purposes of this case ; and your verdict should 
be for plaintiff, with double rent from that time. But if you 
find that defendant held over after the 9th of May, 1874, and 
plaintiff assented to such holding over, then your verdict 
should be-for the defendant ; this assent may be found not 
only from words spoken, but from his conduct, or from his 
acquiescence. It is not necessary, upon the trial of the pres- 
ent issue, for plaintiff to prove that he requested defendant, 
after the expiration of his lease, to deliver up to him the pos- 
session of the leased premises, nor can defendant defeat a re- 
covery by plaintiff, by proof of failure so to demand _posses- 
sion, unless the jury find that such failure to demand posses- 
sion amounted, under the facts of the case, to an assent by the 
landlord to the tenant’s holding over.” - 

The court further charged “ that it was defendant’s duty, at 
the expiration of his lease, to deliver up possession to his 
lessor, without any request so to do by his lessor, and that a 
failure so to deliver up, even though not requested, amounted 
in law to a refusal, and might be so treated, at the option of 
the landlord.” 

The court further charged that “said written lease of defend- 
ant did not expire so as to make him a tenant holding over, 
for the purposes of this proceeding, until the 9th of May, 1874, 
and that the jury could find double rent against defendant 
from that time.” 

The defendant requested the court to charge that “ the fail- 
ure on the part of the landlord to demand possession from 
the tenant may be considered by the jury as a circumstance, 
to show the landlord’s consent to his tenant’s holding over 
for another year.” The court charged as requested, but added 
thereto the following words: “ unless the jury are of opinion, 
from the conversation that took place between the parties, on 
the 10th of February, 1874, that such a demand had been 
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made by the plaintiff, and such a refusal to deliver possession 
on the 9th day of May, had been made by the defendant, as 
would negative any assent, which such a circumstance might 
imply.” 

The jury found for the plaintiff, with double rent from 
May 9th, 1874, at the rate of $300 00 per annum. 

Error is assigned upon each of the above grounds of excep- 
tion. 


R. R. Ricnarps; R. WAYNE Russet; A. B. Sairu, 
for plaintiff in error. 


Jackson, LAwron & BASINGER, for defendant. 


TrIpPE, Judge. 


1. This was a proceeding by the landlord to remove a ten- 
ant who was alleged to be holding beyond his term, and 
refusing to deliver possession. The property was in the 
city of Savannah, and the process was sued out under the 
laws having reference to that city: Code, secs, 4890, 4892. 
Neither those laws, or the general Jaws of the state upon that 
subject, recognize that the tenant in such a case can set up any 
defense in his counter-affidavit other than that his lease has 
not expired, or that he does not hold under the person mak- 
ing the application, or under any one from whom he claims 
the premises, or who claims from the one suing out the war- 
rant. The statements made in this counter-affidavit show 
neither of these facts, except that the lease had not expired. 
The fact that another person had some time previously sued 
out a similar warrant, which the defendant arrested by a 
counter-affidavit, is not sufficient. It did not appear that 
such a case was then proceeding against him. 

2. Section 4890 does not require that the landlord shall 
make oath that the possession had been demanded, and the 
tenant refused to deliver. If the affidavit states that the ten- 
ant refuses to deliver possession, it is sufficient, after reciting 
the other necessary facts. 
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3,4. We are not prepared to say that the motion for a non- 
suit could not have been properly granted when it was made, 
The plaintiff had not proved a refusal on the part of the ten- 
ant at that stage of the case. Had the evidence concluded 
just there, and a verdict been rendered against defendant, his 
right as to a new trial would be different. But though a de- 
fendant may be entitled to a non-suit upon the conclusion of 
plaintiff’s evidence, yet if, on its refusal, evidence be subse- 
quently introduced which authorizes a verdict for plaintiff, it 
will not be set aside on account of the refusal to grant the 
non-suit: EZanson vs. Crawley, 51 Georgia, 528. In this im- 
mediate connection it may be best also to notice the charge of 
the court upon this point. That charge was, “that it was the 
tenant’s duty, at the expiration of the lease, to deliver posses- 
sion to his lessor without any request so to do by the lessor, and 
a failure so to deliver, even though not requested, amounted, 
in law, to a refusal, and might be so treated by the landlord.” 
We are not satisfied that this was strictly correct. It may be 
a tenant’s duty to vacate the possession on the expiration of 
his contract of rent; but it is putting it pretty strong upon 
him, as a legal duty, to say that he shall deliver .to the land- 
lord, even though not requested. In many instances this 
might be impossible. If he leaves the possession vacant it 
is generally sufficient, for it is certainly as much the land- 
lord’s duty to ask for the possession as it is the tenant’s to go 
to him to surrender. When the tenancy expires all that the 
tenant has to do is to quit, unless there be something in the 
contract beyond that for him todo. The court scarcely meant 
to the contrary of this. Doubtless, his meaning was that if 
the tenant did in fact hold over, it was, in law, equivalent to 
a refusal. 

5. Be this as it may, under the evidence the verdict was 
right. The tenant notified the landlord that he intended to 
hold on to the property. ‘The landlord and another witness 
testified that the tenant said he would give the plaintiff 
trouble to get possession. The tenant did, in fact, hold pos- 
session beyond the term, and still held it when the warrant 
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issued, and then set up that his lease had not expired. This 
was sufficient to dispense with further proof upon the point 
of refusal to deliver possession. 

6. The contract of lease was in writing. The right of the 
landlord as to having possession at the end of the lease was 
fixed by that contract. The evidence was strong that he 
had not yielded that right, and also that the tenant would not 
surrender the possession. It was not competent for the de- 
fendant to evade the legal right of his landlord, under the 
written contract, by proving that a certain custom existed be- 
tween landlords and tenants in the city of Savannah. 

7. The contract of lease was for five years. The tenant 
had ninety days after its termination to remove certain im- 
provements he might put upon the premises. The warrant 
was not sued out until after the ninety days had expired. 
The tenant cannot complain of the charge of the court that 
the lease did not terminate so as to make him a tenant hold- 
ing over until after the close of the ninety days, and that the 
jury could find double rent from that time. The defendant 
claimed that this charge deprived him of the benefit of a pre- 
sumption that by a delay of three months the landlord ac- 
quiesced in his continuing as a tenant for another year; that 
is, that it was some proof of a renewal of the lease for one 
year more. We cannot think that under the terms of the 
contract as to the ninety days, and the evidence as to the re- 
fusal to deliver possession, such a presumption could exist. 

Judgment affirmed. 


Z. W. ANDERSON, plaintiff in error, vs. E. D. BEARD, de- 
fendant in error. 


The affidavit upon which the foreclosure of a crop lien is based must contain 
an express averment that a demand for the payment of the debt, after its 
maturity, has been made.on the owner of the property, his agent or lessee, 
and that he has refused to pay the same. 

VOL. LIV. 10. 
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Lien. Demand. Factors. Before Judge PotTLEe. Wilkes 
Superior Court. May Adjourned Term, 1874. 


For the facts of this case, see the decision. 
CoLLey & Sims, for plaintiff in error. 
W. M. & M. P. REEsE, for defendant. 
WaRNER, Chief Justice. 


This was a proceeding in the court below on the foreclosure 
of a crop lien by the plaintiff against the defendant, Beard. 
The plaintiff made his affidavit of foreclosure, and the de- 
fendant filed his counter-affidavit. When the case came on 
to be heard, the defendant made a motion to dismiss the plain- 
tiff’s proceedings in the case, on the ground that no sufficient 
demand was averred in the affidavit of foreclosure, which mo- 
tion was stistained by the court, and the plaintiff excepted. It 
appears from the record that the plaintiff alleged in his affi- 
davit “that said sum so secured by lien became due Ist of 
November, 1873; that payment of the same has been de- 
manded, and neglected, and refused, and that he now comes 
within one year after the same became due, and makes his 
affidavit,” etc. The 1991st section of the Code, providing 
for the foreclosure of liens of this description on personal 
property, declares that “there must be ademand on the owner, 
agent, or lessee of the property, for payment, and a refusal 
to pay, and such demand and refusal must be averred.” Be- 
fore this summary proceeding can be had against the property 
of the defendant, the plaintiff must make a demand on him 
as the owner thereof, his agent, or lessee, for payment of the 
debt claimed to be due, and the plaintiff must aver that fact 
in his affidavit, and that the defendant has refused to pay it. 
The demand for payment of the debt claimed to be due, on 
the owner of the property and his refusal to pay it, is the only 
notice which the statute requires before his property is seized 
and advertised for sale in satisfaction thereof, and therefore 
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these facts must be clearly and distinctly averred by the plain- 
tiff in his affidavit. It must be distinctly averred in the 
affidavit, that the demand for payment of the debt claimed to 
be due, has been made on the defendant as the owner of the 
property, his agent, or lessee, and his refusal to pay the same 
after the debt becomes due, to entitle the plaintiff to his sum- 
mary remedy under the statute. ‘The averment in the plain- 
tiff’s affidavit in this case is, that payment of the sum secured 
by him, has been demanded, and neglected, and refused. De- 
manded of whom? Neglected and refused by whom? The 
affidavit does not state, nor does it state whether the demand 
of payment of the debt was made before or after it became 
due. But it is said that it may fairly be implied from the 
words of the affidavit that the demand was made on the de- 
fendant, the owner of the property. The reply is, that the 
statute does not allow that fact to be ascertained by implica- 
tion, but distinctly declares, it must be averred, that is to say, 
it must be averred in the plaintiff’s affidavit that a demand 
for the payment of the debt after it became due, has been 
made on the owner of the property, his agent, or lessee, and 
that he has refused to pay the same. The court below did 
not err in giving to this statute a strict construction, in ac- 
cordance with the repeated rulings of this court, and in dis- 
missing the plaintiff’s affidavit and the proceedings founded 
thereon. 
Let the judgment of the court below be affirmed. 


Torren & Company, plaintiffs in error, vs. W. H. Tison,. 
et al., defendants in error. 


The Rome Iron Manufacturing Company was authorized by an act of the 
legislature to borrow money and to secure the loan by mortgage of the cor- 
porate property. To effect this loan, certificates of stock were prepared, 
each bearing an indorsement that they represented preferred stock, with a 
guaranty of fifteen per cent. annually, for two years, when they were to be 
redeemed or converted into common stock, at the option of the holder, and 
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also that they were secured by first mortgage bonds of the same amount 
held as collateral in the hands of trustees. The loan was obtained by sel- 
ling these certificates at par, secured by mortgage as stipulated. After the 
expiration of two years, the company being unable to pay the certificates, 
they were, by agreement with the company, exchanged by the holders for 
the mortgage bonds, which were delivered to the holders, and the scrip for 
the stock surrendered and canceled. The owners of these certificates 
never took any part, or voted, in any meetings of the company, nor were 
they ever entered on the books as stockholders, and the amount of scrip 
issued to them did not make the stock of the company in excess of what it 
was authorized to issue. By all the resolutions of the directors, and of the 
company in convention in reference to the transaction, it was recognized 
and ordered, as a means adopted to effect the loan authorized by the act of the 
legislature, and nothing appeared showing fraudulent intent on the part of 
the company, or the bondholders, as against other creditors. The company 
subsequently became insolvent, and its assets placed in the hands of a re- 


ceiver: 
Held, that in a contest between creditors over the assets, the holders of the 


mortgage bonds were entitled to claim as dona fide creditors. 


Corporations. Preferred stock. Debtor and creditor. Be- 
fore Judge UNDERWOOD. Floyd Superior Court. July 
Term, 1874. 


This case is sufficiently reported in the above head-note. 
DasneEy & Foucue, for plaintiffs in error. 
Smito & Branuay, for defendants. 


TRIPPE, Judge. 


We recognize the ordinary rule in reference to preferred 
stock as it is usually issued. The preference that the holders 
of such stock have, is the right to receive dividends from the 
earnings of the company before the common stock can share 
in such earnings. Other priorities may attach to this stock 
as between the stockholders themselves, but neither class of 
stockholders can, as such, claim a lien as against a creditor. 
But we rest the decision we render, affirming the judgment of 
the superior court, upon the special facts of this case. Those 
facts are pretty fully set forth in the head-note. Under them, 
the defendants in error did not claim as stockholders, or mem- 
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bers of the corporation, nor were they stockholders. What 
they may have been whilst they held the scrip originally 
issued to them, it is not necessary to determine. By virtue 
of an act of the legislature, the company, in the execution of 
the power granted, adopted this mode of securing a loan. It 
at last resulted in making these defendants mere creditors— 
the holders of the bonds of the company secured by a mort- 
gage. Their money was obtained for those certificates at par, 
under a written guaranty that it was secured by first mort- 
gage bonds, and that at the end of two years the holders 
thereof should have the right to demand a redemption of the 
certificates. After the expiration of two years, the company 
being unable to redeem, the certificates were surrendered and 
canceled, ithe holders of them received the mortgage bonds, 
and now assert their rights under these bonds. The whole 
action of the company, every resolution adopted by it, or re- 
port made in reference to this transaction, treated it as a 
means for effecting the loan authorized by law. No fraud was 
alleged against the company or these creditors, and we 
cannot see why they should be denied that character. ‘This 
right was recognized in the case of Taft vs. Hartford, 
Providence & Fishkill Railroad Company, 8 R. I., 310. The 
stock issued contained a stipulation that it was entitled to pre- 
ferred and guaranteed dividends at the rate of ten per cent. 
per annum, payable semi-annually, before any dividends shall 
be paid on any other stock in said company. The holders of 
this stock brought suit to enforce the payment of the ten per 
cent. dividends, though no dividends had been earned, and 
the issue was, could they claim as creditors to that extent. 
Though it was held they could not, and their rights could only 
be enforced against the earnings of the company, BEARDs- 
LEY, Chief Justice, in pronouncing, said: “The question pre- 
sented is, what is the meaning and engagement of the com- 
pany as expressed in these words? The relations between 
these parties are obviously those between shareholders and the 
corporation. They are not, on the face of the contract, those 
of creditor and debtor. A corporation may issue bonds or 





142 SUPREME COURT OF GEORGIA. 


Odell vs. Reed. 





other obligations convertible at certain times and upon certain 
conditions into stock. It may issue stock, as in this case, re- 
deemable at a certain time and upon certain conditions. But 
until such a change is made the original relation remains. A 
holder of the stock retains his right to share in the manage- 
ment of the corporation and to participate in its profits. He 
is not its creditor by virtue of this relation. If he is to be 
constituted its creditor, there are well-known modes and words 
by which that relation can be expressed.” In the case at bar 
this relation of creditor was stipulated for in the original con- 
tract between the parties, and it was agreed that as the com- 
pany had borrowed the money ‘of defendants in error, the 
latter should, for two years, receive a certain per cent., and 
could then become ordinary shareholders if they chose, or 
could demand that their money be paid back by the redemp- 
tion of their certificates. The latter mode was adopted, and 
instead of the money, the bonds and the mortgage which were 
originally executed for their security were substituted for the 
certificates. This made them bona fide creditors, for it does 
not even appear that the company was insolvent at the time. 
We repeat, that under the authority given by the legislature, 
and the terms on which it was carried out, the bonds, with 
the priority secured by the mortgage, are good in the hands 
of these parties: See 32 N. H., 545; 35 Vermont, 545. 
Judgment affirmed. 


Joun E. ODELL, plaintiff in error, vs. Jonn H. Reep, de- 
. fendant in error. 


The complainant alleged by his bill that he had purchased certain land from 
defendant, conditionally, taking a deed therefor, and giving a note for the 
purchase money; that upon the failure of such condition he tendered the 
deed and demanded his note; that defendant refused to receive the deed 
or to deliver up the note, insisting upon the transaction as an absolute sale; 
that defendant has recovered a judgment against complainant for the prin- 
cipal and interest of said note, and is about to sell said land under the exe- 
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cution based thereon; that the defendant has been in control of said prop- 
erty since said sale, and has refused to deliver the possession thereof to 
complainant; that he has received the rents thereof, and has sold a large 
amount of timber therefrom; that he is insolvent. Prays the writ of in- 
junction : 

Held, that further proceedings under the aforesaid execution should be en- 
joined; that the defendant is entitled to the balance of the purchase money 
after crediting the same with the value of the rents and the damage done 
to the property by his waste, and the complainant to the possession of the 
land. 


Equity. Sale. Vendor and purchaser. Before Judge 
Rice. Hall County. At Chambers. December 1st, 1874. 


For the facts of this case, see the decision. 
W. L. Marter, for plaintiff in error. 
JASPER N. Dorsey, for defendant. 
Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, with a prayer for an injunction, on the following al- 
leged statement of facts: In 1866, one Graham, of Kentucky, 
and others, proposed to purchase the lands of John E. Odell, 
lying in Hall county, provided they could purchase. the lands 
of John H. Reed, which joined Odell’s—Reed owning lot 
number sixty-seven, containing two hundred and fifty acres; 
the southwest corner of lot number fifty-three, containing 
fifty acres; eighty-three acres of number fifty; and number 
sixty-six, containing forty acres. Odell saw Reed, and in- 
formed him of the proposed trade; he was anxious to sell, 
and proposed to deed his lands to Odell, to enable him to 
consummate the sale when he should again see Graham ; and, 
to secure himself against loss in case of death, to take Odell’s 
note for $1,200 00, payable in specie, specifying that the same 
was for said lands, and that he should remain in possession of 
said lands, with all his rights and privileges, and if Odelj 
should fail to make the sale, the deed and note should be 
canceled and returned, which was agreed to by Odell, and the 
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deed and note were made and delivered for this purpose 
only. 

Odell saw Graham, and they failed to trade, and he su in- 
formed Reed, and offered him his deed and called for his 
note, which Reed refused to accept or to deliver, and has ever 
since, and insists it was a bona fide sale, but kept, and still 
keeps, possession of the lands. 

term of Hall superior court, Reed brought suit 
on said note. Odell employed John Gray, who advised him 
to confess a judgment, which said Gray, as his attorney, did 
at Mareh term, 1868, for the full amount, with interest and 
costs. Odell’s property was so reduced by the war he was at 
that time unable to pay off the judgment without sale of said 
lands, and sold a part thereof to one Elender E. Dikes, a lady 
he has since married. Recd refused to give possession of that 
or any other part, and keeps possession of all said lands, and 
is now, and has been all the time, in possession and cultiva- 
ting them. Since said judgment, Reed has cut and sold from 
said land shingle-timber worth $500 00, and perhaps more, 
and has cut and sold railroad cross-ties worth $241 75, and 
wood worth $235 95, and made sales of the same, and has 
cut and taken off other timber worth a large sum, and has 
enjoyed the rents and profits ever since the making of said note 
and deed, worth at least $100 00 per annum. Reed has all 
the time refused to give possession, and prevented Odell from 
making sale of the land, and from getting any benefit of it, 
and still has possession. Reed refuses to account to Odell for 
the rents, and refuses to account for the timber sold, cut and 
taken off of said lands, and for the damage done thereby. 

Reed has had said lands levied on as Odell’s property, and 
will sell the same if not restrained, and continues to cut tim- 
ber, ete. Odell would pay off and discharge said judgment 
and fi. fa., but Reed has no other property whatever and is 
insolvent, and no money could be made out of him to satisfy 
a judgment for rents and damages. Odell offers to pay off 
said judgment and fi. fa. when the same shall be credited 
with said rents, the value of the timber cut and taken off, 
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and the damage done, ete. The bill prays for injunction, ac- 
count, relief, etc. © 

On the hearing of the motion for the injunction, the pre- 
siding judge refused to grant it; whereupon the complainant 
excepted. The equity of the complainant’s bill, according to 
the allegations contained therein, which entitled him to the 
injunction prayed for, consists mainly in the fact that the de- 
fendant is insolvent and is unable to respond for the rent of the 
land and the damage done thereto in cuttifg and disposing of 
the timber thereon, if the complainant shall be compelled to 
pay the amount of the note with the interest due thereon, 
which was given to the defendant for the land. It was said 
on the argument, that by the original agreement made be- 
tween the parties, the defendant was to remain in posses- 
sion of the land with all his rights and privileges, but it 
should be recollected that the defendant repudiated that agree- 
ment and insists that it was an absolute sale of the land to the 
complainant, that defendant was entitled to have the $1,200 
in specie, the price of the land, specified in the note, and that 
the complainant became the owner of the land. If the de- 
fendant repudiated the original agreement, as alleged by the 
complainant, as he appears to have done, he must repudiate 
it altogether ; he cannot repudiate a part of it, and insist that 
he was entitled to keep possession of the land, with all his 
rights and privileges thereto under that agreement. Having 
repudiated that agreement, and treating the sale of the land 
as an absolute, unconditional sale, he is entitled to receive the 
purchase money for the land from the complainant, and the 
complainant, as the owner of the land, is entitled to recover 
from the defendant the value of the rent of the land whilst 
in‘ his possession, since the absolute sale thereof by him to the 
complainant, as well as for the damages done to the complain- 
ant’s land in cutting and disposing of the timber thereon, as 
alleged by the complainant. Assuming the allegations in the 
complainant’s bill to be true, there will not be very much due 
on the judgment, the collection of which is sought to be re- 
strained, upon an accounting for the rent of the land and the 
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waste committed thereon by the defendant, but whatever shall 
be found to be due the defendant, after crediting the amount 
due for rent and for the alleged damages sustained, the com- 
plainant offers to pay. In view of the allegations contained 
in the complainant’s bill it was error in refusing the injunc- 
tion prayed for. 

Let the judgment of the court below be reversed. 


OrvVILLE BARBER, plaintiff in error, vs. EL1nv 8S. TERRELL, 
defendant in error. 


1. A judgment creditor who, in this state, has a lien by statute on all the 
property of his debtor, whether it be in possession or has been sold in fraud 
of creditors, and who does not prove his debt in bankruptcy, may proceed 
by levy on property that has been fraudulently conveyed by the debtor be- 
fore the passage of the bankrupt act, and may prosecute the same against 
the claimant, although the defendant in execution obtained a discharge in 
bankruptcy before a final trial of the claim case. 

. A claimant cannot, for the purpose of showing that the defendant in f. fa. 
was indebted to him, introduce in evidence a private memorandum of 
debts made out by the defendant, nor the schedule attached to his petition 
in bankruptcy, both having been executed after the claimant’s purchase of 
the property levied on, and after plaintfff obtained his judgment. 

. An instrument attested by witnesses cannot be used in evidence, by merely 
proving the handwriting of the party who signed it. 

. If it be agreed between an insolvent debtor and the purchaser of property 
from him, that he shall remain in possession thereof during his life, it is 
such a reservation of a benefit to the debtor as may avoid the conveyance, 

5. On the trial of the issue whether a conveyance is fraudulent against credi- 
tors, it is competent for the plaintiff in 7. fa. to prove the pendency of suits 
against the debtor at the time of the execution of the deed. 

6. When the general instructions given to the jury cover and include the 
question contained in a written request, the failure to give such request in 
charge is not a sufficient ground for a new trial. 

7. On the trial of a claim case, it is not error for the court, at the conclusion 
of the charge to the jury, to inquire of counsel if they desire the law upon 
the matter of damages to be given in charge. 


Bankrupt. Judgment. Liens. Evidence. Claims. Debtor 
and creditor. Charge ,of Court. Practice in the Superior 
Court. Before Judge BARTLETT. Greene Superior Court. 
March Adjourned Term, 1874. 
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Elihu S. Terrell recovered a judgment against Josiah Davis 
at the December term, 1866, of Greene county court. Exe- 
cution issued, and in May, 1873, was levied on a house and 
lot. A claim thereto was interposed by Orville Barber. 
Upon the trial of the issue thus formed, substantially the fol- 
lowing facts appeared : 

Davis conveyed the property in dispute to the claimant on 
April 19th, 1866, for an alleged consideration of $2,50090. 
The claimant is described as being of the county of Litch- 
field, in the state of Connecticut. He was not present at the 
time of the execution of the deed, and no money was seen to 
pass. Davis was adjudged to be a bankrupt on February 
15th, 1868. He was finally discharged by the district court 
of the United States for the southern district of Georgia, on 
August 13th, 1873. 

The claimant offered in evidence the certificate of the dis- 
charge of Davis. On objection taken it was excluded on the 
ground of irrelevancy, and the claimant excepted. 

The claimant offered in evidence a memorandum .in the 
handwriting of Davis, made out two years after the alleged 
sale to claimant, and also the schedules attached to his peti- 
tion in bankruptey, showing an indebtedness to claimant of 
$3,000 00. The evidence was excluded, and claimant ex- 
cepted. 

The claimant offered in evidence a power of attorney from 
him to defendant in fi. fa., executed on August 3d, 1866, au- 
thorizing the latter to sell the property in controversy. for 
him. It was objected to until its execution was proved by 
the attesting witness. The claimant proposed to show that 
the signature was in his handwriting by evidence other than 
that of the attesting witness. This the court refused to per- 
mit, and excluded the instrument. ‘To this ruling claimant 
excepted. | 

There was evidence tending to show that at the time of the 
conveyance to claimant, Davis was insolvent; that it was 
agreed between him and claimant that he was to remain in 
possession of the property until his death. It was shown 
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that he actually did remain in possession until his death, 
which occurred several years after the sale. 

Plaintiff in fi. fa. offered in evidence the records of suits 
pending against Davis at the date of the conveyance to 
claimant. The latter objected to the testimony. The objec- 
tion was overruled, and he excepted. 

The jury found the property subject. The claimant moved 
for a new trial, upon the ground that the court erred in each 
of the aforesaid rulings, and for these further causes: 

Because the court erred in charging the jury, that if they 
believed there was an agreement between the claimant and 
the defendant in fi. fa. that the latter might occupy the prem- 
ises sold as long as he lived, such agreement was a reservation 
of a benefit or trust for the vendor, and is void. 

Because the court erred in asking counsel, at the conclusion 
of his charge, if they desired the jury instructed upon the 
subject of damages. 

Error was also alleged in a refusal to charge, but as the re- 
quest was, in substance, embodied in the general instructions 
given to the jury, it is deemed unnecessary to set it forth 
here. 

The motion was overruled, and the claimant excepted. 


E. C. K1tnnesreEw, for plaintiff in error. 


M. W. Lewis; P. B. Ropinson; W. H. Brancu, for 
defendant. 


TRIPPE, Judge. 


1. A judgment creditor in this state has a lien by statute 
on all the property of his debtor. By the act of 1818, (Code, 
section 1952,) a fraudulent conveyance by a debtor is null and 
void as to his creditors. Whenever a judgment is obtained 
and the creditor desires to assert it against property which his 
debtor has transferred on the ground of fraud, he can enforce 
it directly by a levy on such property, even if it were trans- 
ferred before judgment. There is no necessity to institute any 
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original proceeding for that purpose, to which it may be nec- 
essary to make the debtor and purchaser parties. And this, 
we think, makes this case different from those wherein it has 
been held that property fraudulently conveyed by one before 
he goes into bankruptcy can only be proceeded against by the 
assignee. All those cases, so far as they have been éxamined, 
where such a holding was made were cases where the proceed- 
ing was not directly by a levy, but by bill or other process, 
for the purpose of vacating and setting aside the alleged fraud- 
ulent conveyance: 48 Miss., 101; 105 Mass., 136; 1 B. R., 
129, 146, 162, 204; 3 Ibid., 138; 6 Blatchf., 156. That the 
assignee may assert the creditor’s rights against such property 
is not disputed, and if the creditor has proved his debt in the 
bankrupt court, he may not be able to proceed in his own 
name, or in any other way but through the assignee. But if 
he has not so proved his debt, and relies on his lien, and the 
assignee does not act, nor any step be taken in the bankrupt 
court to reach the property, the state courts will not interfere 
to prevent the creditor from seeking to condemn it, nor will 
they listen, in such a case, to such a transferee when he, as 
claimant of the property, sets up the bankruptcy of the party 
from whom it is proposed to be proved he obtained it fraud- 
ulently as against the attaching creditor. 

2. The sayings or declarations of a defendant in execution 
cannot be used in evidence in behalf of a claimant, and the 
memorandum and schedule which were tendered in this case 
were nothing more than the declarations of Davis, the debtor: 
6 Georgia, 365; 12 Ibid., 505. 

3. The other questions which were presented in the record 
are so clear that it is only necessary to repeat the‘points con- 
tained in the syllabus. Where an instrument is attested by 
witnesses, it cannot be used in evidence by simply proving 
the handwriting of the party who signed it. 

4, An agreement by an insolvent debtor with the purchaser 
of property from him, that the debtor shall remain in posses- 
sion thereof during his life, is such a reservation of a benefit 
to the debtor as may avoid the conveyance. Certainly such 
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a stipulation between the parties, though not inserted in the 
conveyance, will, if unexplained, be a badge of fraud, espe- 
cially if acted on and the debtor does remain in possession. 

5. On the trial of the issue whether a conveyance is fraud- 
ulent against creditors, it is competent for the plaintiff in ex- 
ecution to prove the pendency of suits against the debtor at 
the time of the execution of the deed. 

6. It is not a sufficient ground to set aside a verdict and 
grant a new trial, that a written request was not given in 
charge to the jury, when the general charge included the 
matter contained in such request. 

7. Whether the jury will give damages against a claimant 
is a question that appertains to every claim case. There are 
eases in which, though the property may be found subject, it 
would be wrong to give damages, but generally it is a matter 
so exclusively with the jury that a court would seldom inter- 
fere with their action upon it. The mere inquiry by the 
court when it is charging the jury, whether the parties desired 
the law on that question to be stated, cannot be error. 

Judgment affirmed. 


V. H. TALtaFrerro, plaintiff in error, vs. CHARLES J. Mor- 
FETT, defendant in error. 


1. The general rule of law is, that where a license required by statute, is for the 
protection of the public, and to prevent improper persons from acting in a 
particular capacity, and is not for revenue purposes only, the imposition of 
the penalty amounts to a positive prohibition of a contract made in viola- 
tion of the statute. 

2. Where suit was brought on notes given in settlement of accounts made at 
an apothecary store, and the defendant pleaded that the plaintiff had carried 
on such business of druggist without having obtained a license from the 
medical board of his school, averring facts rendering such license necessary, 
a demurrer thereto was properly sustained. The plea should have alleged 
to which school of medicine the plaintiff belonged, whether the allopathic 
or the reformed school; and further, that he had not obtained a license 
from such school. 
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Contracts. License. Pleadings. Physicians. Before Judge 
Hopkins. Fulton Superior Court. October Term, 1874. 


For the facts, see the decision. 

Rosert Bava, for plaintiff in error. 
McConnE.Lut & HEYWARD, for defendant. 
Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on four promissory notes, one for $87 00, dated 3d 
August, 1870, due one day after date; one for $56 88, dated 
1st January, 1873, due one day after date; one for $73 61, 
dated 1st January, 1573, due one day after date, and one for 
$119 71, dated 1st January, 1873, due one day after date, all 
of said notes payable to the order of C. J. Moffett. » The de- 
fendant filed his plea to said plaintiff’s action in, which he 
alleged that three of said notes sued on, bearing date 1st 
January, 1873, were given in settlement and liquidation of 
three several accounts for drugs and medicines sold by plain- 
tiff, as druggist, in the city of Columbus, Georgia, to defend- 
ant, during the years 1870, 1871 and 1872; that the other 
note, dated 3d August, 1870, was also given in settlement and 
liquidation of an account for drugs and medicines sold to de- 
fendant during the year 1869, in the city of Columbus, Geor- 
gia, by plaintiff and one Pope, who was then a partner of 
said plaintiff, said note being made payable to plaintiff; that 
during said time, to-wit: during the years 1869, 1870, 1871 
and 1872, the said plaintiff, and said plaintiff and Pope, did 
open and keep a drug and apothecary store in Columbus, 
Georgia, and out of which they did sell and vend said drugs and 
medicines to defendant, for which said notes were given, and 
defendant says that during all this time, said plaintiff was 
selling drugs and medicines in Columbus, Georgia, to defend- 
ant, and also during all the time said plaintiff and said Pope 
were selling drugs to defendant in Columbus, Georgia, and 
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while they did keep and open a drug and apothecary store in 
Columbus, Georgia, out of which said drugs and medicines were 
sold to defendant, in consideration of which said notes in this 
declaration mentioned were given, neither the said plaintiff nor 
the said Pope, nor the said firm of Pope & Moffett, or either of 
them, separately or together, had obtained a license to open or 
keep a drug store or apothecary store, from the medical board 
of his or their own school of said state, or from the board of 
physicians of the allopathic school of said state, nor were the 
said plaintiff or the said Pope, separately or together, engaged 
in selling drugs in his or their business, as druggists, prior to 
the 24th of December, 1847, nor did they continue to do so 
till the 1st of January, 1863, the time of the adoption of the 
Code of Georgia, all of which defendant is ready to verify ; 
wherefore he prays judgment, etc. To this plea of the defend- 
ant, the plaintiff demurred, the court sustained the demurrer, 
and the defendant excepted. 

1. By the 1395th section of the Code there is established, 
in this state, a board of physicians of the allopathic school, 
who have the authority, as defined in that and the subsequent 
section, 1396, to do certain specified things, one of which is 
to grant licenses to apothecaries upon their standing a satis- 
factory examination as to their knowledge of drugs and phar- 
macy, and to keep a book in which shall be entered the name 
of every person licensed to practice, or vend drugs, and the 
extent of the license. By the 1400th section of the same 
Code there is also established a board of physicians of the re- 
formed practice of medicine, who have the same authority and 
must perform the same duties hereinbefore set forth, that is to 
say, the last named board have the same authority, and must 
perform the same duties in regard to granting license to prac- 
tice and vend drugs, by those engaged in the reformed practice, 
as is required by the board of physicians of the allopathic 
school. The 1407th section declares that “no person in this 
state shall open or keep a drug or apothecary store, without 
first obtaining a license therefor from the medical board of 
his own school.” The 1408th section declares that “any per- 
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son violating the preceding section, is liable to indictment, 
and on conviction, to be fined not less than $1,000 00 nor 
more than $5,000 00, and for a continuation after said con- 
viction, to the like fine and imprisonment not exceeding six 
months. The onus of proof is upon the defendant to show 
his authority.” The penalty prescribed by the statute for 
keeping a drug or apothecary store in this state, without a 
license, was intended for the protection of the public. The 
general rule of law is, that where the license required by the 
statute is for the protection of the public, and to prevent im- 
proper persons from acting in a particular capacity, and is not 
for revenue purposes only, the imposition of the penalty 
amounts to a positive prohibition of a contract made in vio- 
lation of the statute. 

2. The defendant alleges that the drugs for which the notes 
were given and which were the consideration thereof, weresold 
by the plaintiffs out of the drug and apothecary store kept by 
them in Columbus, but that they had not obtained a license to 
open or keep a drug store, or apothecary store, from the medical 
board of his or their own school, or from the board of physicians 
of the allopathic school, but does not allege to which school 
the plaintiffs belonged at the time the drugs were alleged to 
have been sold by them. The offense, under the statute, con- 
sists in opening, or keeping a drug or apothecary store, with- 
out first obtaining a license therefor from the medical board 
of his own school. The plea should have alleged to which 
school the plaintiffs belonged, and that they did not have a 
license from the medical board of that school to open and keep 
a drug or apothecary store. Which wastheir own school, the 
allopathic or the reformed practice of medicine, is not alleged 
in the defendant’s plea, and for that reason the plea was bad, 
and demurrable. A plea should state the facts with such cer- 
tainty as will enable the court to declare the law arising there- 
on, and to apprise the opposite party of what is meant to be 
proved, in order to give him an opportunity to answer or tra- 
verse it. From which medical board were the plaintiffs no- 


tified by the defendant’s plea to show a license to open and 
VOL. LIV. II. 
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keep a drug or apothecary store? The law requires them 
only to show a license from the medical board of their own 
school, and which was their own school? Was their own 
school either the one or the other mentioned in the plea, or 
was it some other school? The plea does not allege that ma- 
terial fact. It is true the plea alleges that plaintiffs had not 
obtained a license to open and keep a drug store or apotheca- 
ry store from the medical board of his or their own school, or 
from the board of physicians of the allopathic school, but the 
material issuable fact as to to what school the plaintiffs be- 
longed, and from what board they would be required to show a 
license at the trial, is not alleged. We find no error in sustain- 
ing the demurrer to the defendant’s plea on the statement of 
facts contained in the record. 
Let the judgment of the court below be affirmed. 


Mary Grier, executrix, plaintiff in error, vs. JAMES M. 
JONES, executor, defendant in error. 


1. Where a motion was made to set aside a judgment, and was overruled, 
such latter judgment, so long as it remains unrevoked, or is not shown to 
be void, is a bar to any further proceedings to set aside the original judg- 
ment. 

. The legal representative is a necessary party to proceedings to set aside a 
judgment in favor of the deceased; and the proper method in such a case 
is to take an order reciting the judgment, the grounds relied on, the death 
of the party, the qualification of the representative, and calling upon him 
to show cause why the judgment complained against should not be set 
aside, and this order should be served as other motions. 


Judgments. Administrators and executors. Practice in the 
Superior Court. Before Judge Srrozer. Randolph Superior 
Court. May Term, 1874. . 


In May, 1863, Jones, executor, recovered a judgment against 
Samuel A. Grier and others, In December, 1869, the execu- 
tion based on this judgment was levied, and an affidavit of 
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illegality filed thereto upon the ground that the consideration 
of the indebtedness for which the suit was brought, was slaves. 
At the November term, 1870, the illegality was sustained. At 
the November term, 1872, a motion was made to set aside this 
last order, which was overruled. Subsequent to. this time 
Grier died and Mary Grier became his executrix. Atthe May 
term, 1873, the death of Grier was suggested, and scire facias 
ordered to be served upon his executrix, requiring her to show 
cause why she should not be made a party to a motion to set 
aside the judgment on the illegality. At the May term, 1874, 
said executrix showed for cause that there was no such case 
pending at the death of her testator, but that judgment had 
been rendered therein prior thereto. 

The court overruled the objection, and passed an order mak- 
ing the executrix a party. To this she excepted. 


A. Hoop; H. & I. L. Fievper, for plaintiff in error. 


Joun T. CLARKE, for defendant. 


TRIPPE, Judge. 


1. The record is somewhat confused, and it is impossible to 
tell whether the scire facias was intended to make the execu- 
trix a party to the proceedings in the matter of the affidavit 
of illegality which were disposed of at the November term, 
1870, or to the motion to set aside the judgment sustaining 
that affidavit, which was determined at the November term, 
1872, by the same being overruled; or whether it was to make 
her a party to a new proceeding to be instituted to set aside 
the judgment sustainng the illegality. But take it as it is 
stated to be by the reporter, and we rather think that was the 
intention, to-wit: that it was intended to proceed again di- 
rectly with a motion to set aside that judgment—the judg- 
ment rendered at November term, 1870, sustaining the ille- 
gality. The executrix replied that there was no such case 
pending against her testator at his death, but that judgment 
had been rendered therein prior to his death. The great dif- 
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ficulty in the way of movant, or the plaintiff in the sctre facias, 
is that he proposes to set aside a judgment, whilst there has 
already been a judgment rendered in a similar proceeding for 
the same purpose, which is still standing unrevoked. That is 
the judgment of November, 1872. Whilst it stands it is a 
bar to any further action instituted for the purpose of setting 
aside the other judgment, the one of November, 1870. 

2. The question was made whether a scire facias was the 
proper mode to make the legal representative of a deceased 
person a party to proceedings to set aside a judgment in favor 
of the deceased. If such proceedings were commenced in the 
lifetime of the party, his representative might be moved against 
by scire facias. But if not, then the proper mode would be 
to take an order reciting the judgment—the grounds relied 
on, the death of the party, the qualification of the representa- 
tive—and calling upon him io show cause why the judgment 
complained against should not be set aside. In other words, 
as there would be no case pending, the matter could be moved 
in, as it would be done if the party had not died, except that 
all the additional allegations which his death makes it neces- 
sary to aver in order to show the facts, would have to be made. 
As to the service, the motion or the order should be served as 
other motions. As the facts appear in the record, there was 
error in making the executrix a party. 

Judgment reversed. 


Dan Cicero, plaintiff in error, vs. THE Stare oF GEorGIA, 
defendant in error. 


1. The evidence of the committing magistrate to the effect that he examined 
the defendant when brought before him to ascertain if he would make con- 
tradictory statements, and giving such statements, was inadmissible. 

. A magistrate has no right to examine a defendant for the purpose of ob- 

taining from him contradictory statements. If the defendant desired to 
make a statement, it was the duty of such officer to reduce it to writing 
and to return it to the superior court. Such paper would be the highest 
evidence of what such statements were. 
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3. Where the defendant was on trial for the offense of assault with intent to 
murder, and there was evidence tending to show that had death ensued he 
would not have been guilty of murder, the court should charge on the sub- 
ject of manslaughter and justifiable homicide. 

4. It was error to charge ‘‘that law writers say that a chain of circumstances 
cannot lie whilst a witness may,” because it was calculated to impress on 
the minds of the jury that the defendant’s witnesses had sworn falsely. 


Criminal law. Commitment. Justice of the Peace. Evi- 
dence. Assault with intent to murder. Charge of Court. 
Before Judge Srrozer. Mitchell Superior Court. Novem- 
ber Term, 1874. 


This case is reported in the decision. 


Davis & Lyon, by R. F. Lyon, for plaintiff in error. 


B. B. Bower, solicitor general, for the state. 
WARNER, Chief Justice. 


The defendant was indicted for the offense of an assault 
with intent to murder, and on the trial therefor was found 
guilty by the jury. A motion was made for a new trial on 
the grounds that the verdict was contrary to law, contrary to 
the evidence, and without evidence to sustain it; because the 
court erred in admitting the evidence of the committing mag- 
istrate over the objection of defendant, that on the commit- 
ment trial before him he examined the defendant, who stated 
at first “that he was in his house cooking some bread for 
for his children when the gun fired, and when the justice told 
him to tell it over again, to see if he would tell the same 
story, when defendant said he was in his honse breaking 
bread and dividing it out among his children when the gun 
fired ;” because the court erred. in not charging the jury as to 
any other grade of homicide but that of murder; because the 
court erred in its charge to the jury, after stating that where 
there is a chain of circumstances that point to a fact, and one 
witness swears positively to the contrary, that they could de- 
termine which they would believe, added, “but that law wri- 
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ters say that a chain of circumstances cannot lie, whilst a 
witness may.” It appears from the evidence in the record 
that the prosecutor, hearing his dogs bark in the early part of 
the night as if afier some one, got up and went out of the 
house, heard some one running, set the dogs on them, and run 
after them fifty or one hundred yards, when some one shot at 
him—defendant lived three or four hundred yards from pros- 
ecutor—found tracks which corresponded in size with defend- 
ant’s tracks; about an hour and a half after the gun fired, 
prosecutor and others got a light and went in the direction of 
where the gun was fired, and some one said put out that 
light, and recognized it to be the defendant by his voice. A 
witness for the defendant stated that he was at the house of 
defendant that night about the time of the alleged firing of 
the gun, heard a pistol shot, and defendant was in his house 
at that time. 

1, 2. The admission of the evidence of the committing jus- 
tice, was error, for two reasons: First, because the justice had 
no legal right to examine the defendant as he did for the pur- 
pose of obtaining from him contradictory statements. The 
iustice had only the legal right to allow the defendant to make 
his statement, not under oath, if he desired to do so, but did 
not have the right to act as an inquisitor, to entrap the de- 
fendant. If the defendant desired to make a voluntary state- 
ment, and did so, then it was the duty of the justice to re- 
duce it to writing, and have returned it to court with the other 
papers: Code, 4733. Second, inasmuch as the justice is re- 
quired to reduce the defendant’s statement to writing, the legal 
presumption is that he did so, which would have been the 
highest and best evidence as to what the defendant did state, 
unless it had been made to appear that it was not reduced to 
writing, or had been lost or destroyed, which was not pre- 
tended in this case. : ' 

3. To make out the offense charged in the indictment the 
assault must have been made on the person of the prosecutor 
under such circumstances as if death had ensued it would 
have been murder. Assuming that the evidence identifies the 
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defendant as the person who fired the gun, (which is not at 
all certain) it would not necessarily follow that if death had 
ensued that he would have been guilty of murder. The prose- 
cutor was pursuing the defendant along a road or path, with 
dogs, setting them on him. Was the gun fired at the prose- 
cutor or the dogs? Although it was in the early part of the 
night, it was dark. In view of the evidence in the record, 
the court should have charged the jury the law in relation to 
the other grades of homicide, instead of saying, in the hearing 
of the jury, “that has nothing to do with it.” 

4, It was error in the court to tell the jury, “that law 
writers say that a chain of circumstances cannot lie, whilst a 
witness may,” because it was calculated to impress on the 
minds of the jury that the defendant’s witness had sworn 
falsely, and therefore should not be believed. It is the duty 
of the court to charge the jury as to the law applicable to the 
facts of the case, and leave it to them to judge of the credi- 
bility of the witnesses, without any disparagement of them by 
the court, directly or indirectly. Under the evidence in this 
record, when taken in connection with the errors of the court 
at the trial, we reverse the judgment of the court below and 
order a new trial. 

Judgment reversed. 


JERRY BALLENGER, plaintiff in error, vs. JouN M. McLatn, 
defendant in error. 


1, A petition to the ordinary asking that a minor child should be bound as an 

apprentice to the applicant, did not show the residence of the minor, The 
order granting the application was passed the day the petition was filed, 
“It only recited the fact that the application was made, and that no good 
cause was shown to the contrary. The only other instrument in the case 
was a bond of the applicant, which contained no stipulation to teach the 
apprentice any trade, business or occupation, as by law required: 

Held, that on the hearing of a hadeas corpus sued out in behalf of the minor, 
charging that she was illegally restrained of her liberty by the reputed mas- 
ter, the production of such proceedings will not be sufficient to authorize 
an order adjudging to him the custody and control of the alleged apprentice, 
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2. The provisions of the act of March 17th, 1866, amending the laws of this 
state in relation to apprentices, should be strictly complied with, and it 





should so appear on the face of the proceedings, 


Master and servant. Apprentice. Minors. Before Judge 
Kyicut. Cobb county. At Chambers. December 7th, 
1874. 


This case is sufficiently reported in the above head-notes. 


GARTRELL & Dunwoopy, for plaintiff in error. 
C. C. Winn, by C. D. Putvurrs, for defendant. 


Tripre, Judge. 


1. The respondent in the habeas corpus, in answer thereto, 
returned that he held the person whose liberty was charged to 
be illegally restrained by him, as an apprentice, and to estab- 
lish his right, as master, produced his petition to the ordinary, 
dated October 20th, 1874. The petition did not state that 
the minor resided in the county where the application was 
made. On the same day, to-wit: October 20th, the order 
granting the application was passed. It did not show juris- 
diction over the minor, nor any fact, except that such applica- 
tion was made, and that no cause was shown to the contrary. 
No notice was given to any person, and no one appointed to 
represent the minor. No indenture of apprenticeship was 
made in duplicate and recorded, as by statute required. In 
fact, the only instrument executed was a bond of the applicant, 
and this contained no stipulation to teach the apprentice any 
trade, business or occupation. The act of March 17th, 1866, 
provides that “the master shall teach the apprentice the busi- 
ness of husbandry, house service, or some other useful trade 
or occupation, which shall be specified in the instrument of 
apprenticeship.” 

2. The purpose of this act is humane, just and wise. Hu- 
mane and just towards the unprotected minors, and wise in 
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its intention towards the public, in protecting it against youth- 
ful idlers and vagabonds, guaranteeing that some useful trade 
or occupation shall be taught the needy young. But its pro- 
visions should be strickly complied with. They largely involve 
the liberty of those who come within their scope, as well as 
the social and industrial interests of the state. Proceedings 
founded on them should show that the rights of the minor 
whose condition is so seriously at stake, have been duly re- 
garded and protected. Too much of this is wanting in this 
case to allow this young girl to be held for years in a state 
of quasi bondage. She has not the advantage secured to her 
which the law says she shall have, nor do the public have 
the benefit of the guaranty in which it is deeply interested. 
To dispose of a child without notice to any body, within a 
few hours, or, it may be, the same hour that the petition is 
presented, and then to leave her without the legal assurance 
in the deed by which she is conveyed for years, of that which 
the law guaranties to her, is too severe a proceeding to be 


upheld. The respondent did not show sufficient lawful au- 
thority to detain the child in custody, and the judgement is 
reversed: See 35 Georgia 236; 36 Ibid. 236. 

Judgment reversed. 


CaLvIN E. Jounnston, plaintiff in error, vs. PETER PREER 
et al., defendants in error. 


Where a bill was filed alleging that a settlement was had between partners 
in which a mistake was made against the complainant, which he failed to 
discover until after his claim was barred by the statute of limitations, unless 
saved by the recency of the discovery of the error, and the other partners 
admitted such mistake but pleaded the statute; and further, that if such 
settlement was opened and a new accounting had, the complainant would 
be found indebted to them, and the latter pleaded the statute to such cross- 
claims : 

Held, that under the special facts of the case both parties were barred. 
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Equity. Partnership. Statute of limitations. Before 
Judge JAMES JoHNSON. Muscogee Superior Court. No- 
vember Term, 1874. 


For the facts, see the decision. 
IncramM & CRAWFORD, for plaintiff in error. 


Peasopy & BRANNON, for defendants, 


WARNER, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants, to correct an alleged mistake in the settlement of a 
mercantile partnership. It appears from the evidence in the 
record that the partners had a final settlement in 1860, which 
was acquiesced in by all the parties until the latter part of 
the year 1872, when the complainant discovered a mistake in 
the settlement of $802 96 in his favor. The defendants, in 
their answer, admitted the mistake as alleged by complainant, 
but insisted that the complainant was barred by the statute of 
limitations, but set up in their answer, in the nature of a 
cross-bill, that if the settlement was to be opened, that the 
complainant was indebted to them, and prayed that he might 
be decreed to pay the same. The complainant, in his answer 
to the defendants’ cross-bill, insisted that if defendants had 
any claim upon him on a full settlement over and above. the 
$802 96, that the same was barred by the statute of limita- 
tions. The complainant insists that he is not barred from 
recovering the $802 96, because the statute did not run 
against him until the discovery of the mistake. The defend- 
ants say, admitting the mistake, as you allege, and setting the 
settlement aside for that reason, and coming to a new settle- 
ment, you are indebted to us more than the sum of $802 96. 
To this claim of the defendants he pleads the statute of limi- 
tations. The complainant is willing to consider the settle- 
ment a mistake in his favor to the extent of $802 96 in one 
item of the settlement, but is unwilling to have the entire set- 
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tlement set aside, and have a new accounting, as that might 
bring him in debt, as the defendants allege it would. Upon 
this state of facts, the court charged the jury: “That if such 
a mistake in the settlement between the parties occurred, as 
is alleged, and if the parties could, by looking at their books, 
have readily discovered the mistake, and if the plaintiff failed 
to examine the books before and at the time of the settlement, 
and not until just before the bringing of his suit, but made 
the settlement without any such examination, then such fail- 
ure to discover the mistake is attributable to negligence, and 
the plaintiff is not entitled to a decree; and more particularly 
so, if he has failed to show the settlement in all other respects 
not fair and correct.” And further, “if the settlement took 
place when it is admitted by the parties it did, and if the 
same has been acquiesced in by the parties until a short time 
before the filing of the bill, the defendant, Preer, insisting in 
his answer that the claim of the plaintiff is stale, and the 
plaintiff, Johnston, in his answer to the cross-bill, insisting 
that the claim of defendant, Preer, as set out, is stale, the 
plaintiff so insisting is not entitled by his bill to any relief in 
equity, the claims of each party are barred, and complainant 
cannot recover.” To which charge the complainant excepted. 
In view of the special facts of this case, we find no error in 
the charge of the court to the jury. 
Let the judgment of the court below be affirmed. 


Joun R. Cook, plaintiff in error, vs. THE Boarp or Com- 
MISSIONERS, ETC., OF Houston County, defendant in error. 


1, Suits in behalf of a county may be brought by the ordinary, and if dur- 
ing their pendency, a board of commissioners be by law appointed for the 
county, the commissioners may, by amendment, be substituted in lieu of 
the ordinary, 

2, It is in the discretion of the chancellor to allow an amendment to a sworn 
bill, proceeding in the name of the commissioners, to be verified by the af- 
fidavit of the solicitor of the complainant, 
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3. A bill for account and settlement was filed in behalf of the county against 
a former sheriff thereof, charging that he had for several years, whilst in 
office, received large amounts of money from the county treasurer on ac- 
counts made out by him for fees and services, which were ulegal, false and 
frandulent ; that he had charged costs accruing in civil cases in his bill for 
insolvent criminal costs; had charged for services never rendered and for 
expenses never incurred by him, and for divers matters and things for which 
the county was not liable ; had made out accounts and received the money 
thereon twice for the same matters, and had charged for articles furnished 
the county more than the cost thereof, and for cost which had been paid 
by the parties to the cases in which they.accrued; that he had collected 
fines and other money coming to the county, and never accounted therefor ; 
that by fraud and misrepresentativns he procured his accounts to be ap- 
proved, but obtained no order for their payment, with one or two excep- 
tions, and that no order of approval or payment was ever entered on the 
minutes of the court, as required by law; that payment for all these was 
procurred from the county treasurer by his being misled and deceived by 
the falsehood and misrepresentations of the sheriff, and that a large amount 
was received in payment of insolvent criminal costs out of the general 
county funds, when they were only payable from fines and forfeitures: 

Held, that the bill was not demurrable either for want of equity, or because 
there was an adequate remedy at law, 

4. Under the provisions of the Code allowing parties to take testimony as 
soon as the bill is filed, and making the second term after service is per- 
fected the trial term for equity causes, and discovery in this case having 
been waived, it was not error for the chancellor to refer the cause to a 
master at the first term, especially where all the rights of the parties were 
reserved in the order of reference, 

5. Where an injunction has been granted after a hearing of both parties, the 
refusal of the chancellor to dissolve the same on motion, without bringing 
forward new matter occurring subsequent to the first hearing, will not be 
reviewed by this court on a bill of exceptions sued out before the final de- 
termination of tbe cause. 


County Matters. Ordinary. Amendment. Parties. At- 
torneys. Equity. Costs. Master. Practice in the Superior 
Court. Injunction. Practice in the Supreme Court. Be- 
fore Judge Hitt. Houston Superior Court. May Term, 
1874. 


This case is sufficienty reported in the above head-notes. 


Lyon & Jackson; Pork & Hatt; WARREN & GRICE, 
for plaintiff in error. 
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LaniER & ANDERSON; SAMUEL D. Ki_Len; H. M. 
Ho.rzcuaw, for defendant. 


TrRIPPE, Judge. 


1. Section 491 of the Code enacts that every county in’the 
state may sue or’be sued in any court. The next section pro- 
vides that suits against a county must be against theordinary, 
and declares how service may be effected. This is amended 
by the act of 1872, which says service may be made upon the 
commissioners of a county, where the fiscal affairs thereof are 
by law committed to such a board. In Collins vs. Hudson et 
al., decided at the present term, it was held that suits against 
a county might be brought against the board of commission- 
ers. In Justices Inferior Court vs. Plank-road Company, 9 
Georgia, 475, the decision was that the justices were, by law, 
such agents of the county that they could maintain a suit in 
its behalf. The same reasons given for that judgment will 
sustain such a power in the ordinary, where there is no board 
of commissioners. If, pending a suit instituted by the ordi- 
nary, such a board of commissioners be appointed, they may 
be substituted by amendment in lieu of the ordinary ; for 
the same grounds on which the right in the justices of the in- 
ferior court to institute suits for a county, rests, or which au- 
thorize the ordinary to maintain them, will apply to commis- 
sioners who have charge of the fiscal affairs of the county. 

2. Under the provisions of the Code and the practice in 
this state, the matter of the verification of a bill, or an amend- 
ment to a sworn bill, is placed within the discretion of the 
chancellor. Section 3211 of the Code expressly recognizes 
that “ the affidavit of a competent person” may be sufficient. 
In 1 Smith’s Chancery Practice, 595, the rule is stated to be 
that the affidavit is usually made by plaintiffs or one of them, 
but may be sworn to by any person acquainted with the facts. 

3. The jurisdiction of courts of equity over matters of ac- 
count is very broad and extensive: See 1 Story’s Eq. Jur., 
section 441 to 454; 13 Ves., 278. In this case there is not 
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only fraud charged against the defendant, but fraud in differ- 
ent forms and at different times. Also that he has received 
money collected at different times belonging to the county, 
thus charging him as trustee, and that he wrongfully obtained 
money from one fund when the claim could only be met out 
of another. In fact, it is charged that the liability of the of- 
ficer arises in every way and manner almost that a sheriff 
could incur responsibility. ‘The accounting will necessarily 
be intricate and complicated—so mixed with receipts and pay- 
ments, debits and credits, that equity is a proper forum to ad- 
just the balances, through a master. 

4, It was objected that the court should not have referred 
the cause to a master at the first term. Under the old prac- 
tice this might have been premature. But now an equity 
cause is in order for trial at the second term after service is _ 
perfected, and the parties may commence to take testimony as 
soon as the bill is filed: Code, sections 4205, 4199. The or- 
der of reference fully reserved all the rights of the parties as 
to amendments, the taking of testimony, continuances, etc., 
in fact as to all things respectively affecting their interests, 
We do not see any injury which can result from this reference 
to a master, when it was necessary in order to reach a final 
hearing at the second term after service. 

5. It has several times been held, under the act of 1870, 
that after an injunction has been granted upon a hearing had 
after notice, a decision upon a motion to dissolve will not be 
reviewed by this court. How a case might be affected by the 
occurrence of new facts which did not exist at the time the 
injunction was granted, it is not necessary now to pronounce. 
Nothing of that sort is in this case, no new matter was brought 
forward to sustain the motion which was not known at the 
first hearing. 

Judgment affirmed. 
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L. N. CaLuaway, plaintiff in error, vs. Joun B. WALLS, 
sheriff, et al., defendants in error. 


1. The affidavit foreclosing a merchant’s lien must aver a demand for the 
payment of the debt upon the owner of the property levied on, a refusal to 
pay, and that the lien is prosecuted within one year after the debt became 
due. 

2. An affidavit upon which to base the foreclosure of a chattel mortgage must 
allege that the defendant resides in the county of such proceeding. 


Merchants’ lien. Mortgage. Venue. Before Judge Bart- 
LETT. Baldwin Superior Court. August Term, 1874, 


For the facts, see the decision. 


F. C. Furman; L. H. Briscog, for plaintiff in error. 
BENJAMIN W. Barrow, by brief, for defendants. 


WARNER, Chief Justice. 


The plaintiff in a lien fi. fa. ruled the sheriff of Baldwin 
county, calling upon him to return the papers placed in his‘ 
hands into court, and show cause why he should pay to the 
plaintiff the money due on the fi. fa. The sheriff answered 
the rule in writing, under oath, which was not traversed, and 
returned the papers into court, from which it appeared that a 
counter-affidavit had been filed by a contesting creditor, and 
the proceedings arrested. The court, upon an inspection of 
the affidavit foreclosing the lien upon which the execution 
issued, quashed the execution, and discharged the rule against 
the sheriff, whereupon the plaintiff excepted. 

1. It appears on the face of the affidavit of foreclosure of 
the lien that the plaintiff had not averred therein a demand 
for the payment of his debt upon the owner of the property 
levied on, and his refusal to pay, or that the lien was prose- 
cuted within one year after the debt became due, as required 
by the 1991st section of the Code, and that was one of the 
grounds upon which the contesting creditor attacked the 
plaintiff’s lien on the property. 
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2. The foreclosure of the mortgage was not a valid fore- 
closure on personal property, because it was not alleged that 
the defendant resided in Baldwin county, where the mortgage 
was foreclosed, at the date of the foreclosure, or where he did 
reside. We find no error in the judgment of the court on 
the statement of facts disclosed in the record. 

Let the judgment of the court below be affirmed. 


Srpney B. Cueney, plaintiff in error, vs. Ricoarp W. 
Ropeers, defendant in error. 

1. Where a homestead, duly laid off, for the use of a married woman and her 
children, was sold and the money used to buy another place, and a deed to 
the latter was taken in the name of the husband. and wife, but at the foot 
of the deed it was recited that the land was purchased as an investment of 
the proceeds of the sale at the homestead, and with such proceeds: 

FHfeld, that this was substantially a deed to the husband of the land, with a 
homestead thereon, for the benefit of the family. 

2. A purchaser of the land from the husband, or from the husband and wife, 
without the approval of the ordinary, got no title as against the homestead 
interest. He and purchasers from him, claiming the land under the deed 
to the husband and wife with such recital thereon, are charged with notice 


of the recital. 


Homestead. Notice. Vendor and purchaser. Before Judge 
Hauu. Rockdale Superior Court. October Term, 1874. 


Sidney B. Cheney, for herself and her minor children, 
brought complaint against Richard W. Rogers for a tract of 
land. The defendant pleaded the general issue. The plain- 
tiff showed title in herself under a deed made by Thomas L. 
Russell on April 12th, 1870, which contains this recital : 
“The said sum of money invested in the land for which this 
deed is made, is the proceeds arising from the sale of a home- 
stead set apart by the court of ordinary of Jasper county, 
Georgia, to William R. Cheney, his wife and children, by 
virtue of an order from said court.” 

The defendant claimed under a deed made by the plaintiff 
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and her husband to Thomas T. Thrasher. One J. P. Rosser 
purchased from Thrasher, and defendant from him. There 
was conflicting testimony as to whether Thrasher purchased 
with actual notice of the fact that the land was homestead 
property, and whether the plaintiff on the deed with her 
husband voluntarily. 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following grounds, to-wit : 

Ist. Because the court erred in charging the jury, “that 
although the land in dispute may have been bought with the 
proceeds of homestead property sold by plaintiff, and therefore 
took the place of such homestead property, still, if Cheney 
and wife sold the land in dispute to Thrasher for a valuable 
consideration, and Mrs. Cheney freely and voluntarily execu- 
ted a deed to Thrasher, then, by such conveyance, plaintiff 
conveyed title out of her, and that if they so believed they 
should find for the defendant.” 

2d. Because the court erred in charging the jury, “ that 
although they might believe that plaintiff’s free and volun- 
tary consent was not given for the sale, still, if you find that 
Thrasher sold to Rosser, and Rosser to dutndent, and at the 
time the latter bought the land, he had no notice that the land 
had been purchased with the proceeds of homestead property, 
and did not have notice that the plaintiff had failed or refused 
to give her voluntary consent to the sale, and had no notice 
that the land was sold to pay the debts of Cheney, then he 
is protected, and you should find for the defendant.” 

3d. Because the court erred in refusing to charge the jury 
as requested by the plaintiff, “ that the land in dispute could 
not be sold without the approval of the ordinary.” 

The motion was overruled, and the plaintiff excepted. 


CLarK & Pace, for plaintiff in error. 


J.J. Fuoyp; J. C. Barron, for defendant. 


VOL. LIV. 12. 
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McCay, Judge. 


1. The sale of a homestead ought only to be for reinvest- 
ment, and it is a great defect in the law that the ordinary is 
not required to see that the reinvestment is made. The 
Code, section 2047, is express that the proceeds of the sale 
shall go to the use of the debtor’s family. This is the object 
of the homestead provision; and on a sale of the homestead 
as laid off, we are clear that the reinvestment ought to be for 
the same purposes as the original appropriation. It seems, in 
this case, to be unquestionable that the homestead as original- 
ly laid off was sold and the proceeds invested in the property 
in dispute. It is very plain, too, that upon the face of the deed 
this fact distinctly appeared. The deed, it is true, was in the 
former part of it simply taken to the husband and wife, but 
at the foot of the deed, and forming a part of the instrument, 
it was distinctly stated that this land was bought with the 
proceeds of the sale of the homestead, as laid off under the 
judgment of the ordinary. This would have charged the 
grantees of the deed with the obligation to hold it for the 
same uses as the homestead, to-wit: not for the husband and 
wife alone, but for the family, and put it instead of the home- 
stead, and anybody dealing with them, with notice, would 
stand as they did, and deal with it as homestead property : 
See Murray vs. Sells, 53 Georgia, 257. 

2. The only question in this case is the question of notice. 
Was the recital in the deed to the husband and wife notice to 
the defendants in the action below? It is a well settled rule 
that a party is charged with notice of recitals in any deed 
under which he claims title: Jumel vs. Jumel, 7 Paige R., 
591; Harris vs. Fly, 7 Paige, 421; Moore vs. Bennet, 2 
Chan. Cas., 246; Walker’s Chancery R., (Michigan) 463. 
It is absolutely necessary for the defendant to rely on the 
deed to the husband and wife. He claims under that deed. 
Can he claim under it and deny a-fact recited in it? We 
think, therefore, the defendant, and all claiming under the 
deed to the husband and wife, are charged with notice of the 
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recitals in that deed. If he did not in fact see it, his own 
negligence is the cause of it. As, under this deed to the hus- 
band and wife, the property was a homestead, it could not be 
sold without the consent of the ordinary. That is a sine qua 
non, and the purchasers got only a voidable title. For this 
reason we think the verdict wrong. 

Judgment reversed. 





P. M. Compton, plaintiff in error, vs) HENRY TEMPLEs, 
defendant in error. 


Where there is sufficient evidence to sustain the verdict, the discretion of the 
court below in overruling a motion for a new trial will not be controlled. 


New trial. Before Judge BARTLETT. Baldwin Superior 
Court. August Term, 1874. 


This case is sufficiently reported in the decision. 
CRAWFORD & WILLIAMSON, for plaintiff in error. 


D. B. SanprorD, by Z. D. Harrison, for defendant. 


WarNER, Chief Justice. 


This was a claim case, on the trial of which the jury found 
the property subject to the execution levied thereon, A mo- 
tion was made for a new trial, which was overruled by the 
court, and the claimant excepted. Although we think the 
weight of the evidence was in favor of the claimant, still, ac- 
cording to the repeated rulings of this court, there was suffi- 
cient evidence to sustain the verdict, and as the court below 
was satisfied with it, we will not control its discretion in 
overruling the motion for a new trial. The jury may have 
believed that inasmuch as Brake, the defendant, assumed the 
responsibility of the death of the mules when the bill of sale 
therefor was executed to Compton, that he did so because he 
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considered them his property and not Compton’s. This is 
not a tribunal to judge of the credibility of witnesses and de- 
cide as to the weight of their testimony on the trial of issues 
of fact. 

Let the judgment of the court below be affirmed. 





THE County Commissioners OF MonrROoE Counry, plain- 
tiffs in error, vs. JAMES D. Proctor, treasurer, defendant 
in error. 

(Trrpre, Judge, having been of counsel, did not preside in this case.) 

In view of the legislation before and since the Code of 1863, section 3627 of 

said Code, fixing the fees or commissions of the county treasurer, is to be 


considered as giving to the treasurer two and a half per cent. for receiving 
public funds, and two and a half per cent. for paying out the same. 


County matters. Officers. County Treasurer. Before 
Judge Hatt. Monrve Superior Court. February Term, 
1874. 


A report of this case is unnecessary. 


J. S. Pinckarp; WuittLe & Gustin, for plaintiffs in 


error, 


CaBANiss & Turner; R. H. Ciark; PEEPLES & 
How.EL.Lt, for defendant. 


McCay, Judge. 


The act of 1821, section 8, Prince’s Digest, 185-6, author- 
ized the inferior court to pay the county treasurer two and a 
half per cent. for receiving, and the same for disbursing pub- 
lic funds. It also limited the court so that it should not 
exceed that sum. Without question such has been the eus- 
tomary allowance in this state to county treasurers up to the 


Cude of 1863. In 1856, acts of 1855-56, page 404, an act was 
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passed providing for the election of county treasurers for thir- 
ty-two counties. As the officer had heretofore been rather an 
officer or agent of the inferior court rather than a public officer, 
this act fixed the fees of such officer at a certain sum, to-wit: 
two and a half per cent. for receiving and two and a half for 
paying out the county funds, The Code of 1863, section 514, 
svems to have adopted this act as the model for the state, and 
instead of providing for his appointment by the justices of the 
inferior court, provides for his election by the people, and 
instead of “compensation reasonable and just,” the Code, as 
did this act of 1855 and 1856, fixes his fees at two and a half 
per cent. for receiving and paying out public funds. And 
just here arises the difficulty. What did the codifiers intend? 
Did they mean two and a half for paying and two and a half 
for receiving, or did they mean two anda half for both? We 
are free to say that did the Code stand alone we should, from 
its words, take the meaning to be two and a half for both 
services. But we are to consider that the Code does not, as 
a rule, intend to alter the law, and especially in this matter of 
fees—a thing of positive legislation—has it, in the main, been 
scrupulous to adhere closely to the old law. It has been seen 
that the act of 1821 allowed two and a half per cent. for each 
service. That the act of 1856, which, as to the mode of elec- 
tion, the Code adopted, both contemplate a special rate for 
each service. It may be added that since the Code, to-wit: 
in 1874, (acts 20,) the legislature has, in terms, adopted this 
method of compensation, to-wit: fees for paying and fees for 
receiving, but after reciting that the practice had, in many 
counties, been to pay two and a half for each service, the act 
declares the true meaning of the Code to be two and a half 
per cent. for each service on all sums up to $10,000 00, and 
above that one and a fourth for each. The language of this 
act is absurd when it says that the Code means this as to the 
fees for sums above $10,000 00, and by a fair construction 
doubtless only intends to say that this, to-wit: one and a fourth 
for each service over $10,000 00, shall be the rule for the fu- 
ture. It is significant, too, that the ordinary, by the general 
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fee bill, gets fees of five per cent. for his services as treasurer 
of the poor school fund. We can see, too, that great difficul- 
ties might arise in the settlement as the treasurer’s fees. If 
his compensation was only due on his paying and receiving, 
it is not, in any fair sense, a paying or receiving, to pay to a 
successor, or receive from a predecessor, and it would follow 
that on sums received by him from his predecessor and regu- 
larly disbursed and received by him and paid over to his suc- 
cessor, he would get nothing unless, indeed, which the letter 
of the law would not justify, we were to say two and a half 
per cent. for both services might be fairly met by one and a 
fourth for each. Upon the whole, in view of the past and 
subsequent legislation, we are of the opinion the Code meant 
to allow, as fees to this officer, two and a half per cent. for 
receiving, and the same per cent. for paying out, although we 
admit the subject is not clear. 
Judgment affirmed. 


GrorcE W. H. Warraker et al., administrators, plaintiffs 
in error, vs. GROOVER, Stusss & Company, defendants 
in error. 


1. Where administrators were sued on a cause of action arising during the 
life of their intestate, the plaintiff is an incompetent witness as to such 
matter, even though he negotiated and contracted with one of the admin- 
istrators who was acting as the agent of the intestate, then living. 

2. Where this court is not satisfied with the verdict, it will not reverse the 
judgment of the court below ordering a new trial, though placed on a 
wrong ground. 

3. When a payment is made by a debtor to a creditor holding several de- 
mands against him, the debtor has the right to direct the claim to which it 
shall be appropriated. If he fails to do so, the creditor has the right to 
appropriate at his election. 


Witness. Evidence. New trial. Payments. Debtor and 
creditor. Before Judge HerscHeL V. Jounson. Wasl:- 
ington Superior Court. March Term, 1874. 


For the facts of this case, see the decision. 





ATLANTA, JANUARY TERM, 1875. 175 


Whitaker e¢ a/. vs. Groover, Stubbs & Company. 





LANGMADE & EvANs, for plaintiffs in error. 


CarswELL & Denny; R. L. WorrueEn, for defendants. 


WaRNER, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendants, as administrators of William G. Brown, deceased, 
on two promissory notes made by their intestate, dated 23d 
March, 1870, due 1st November, 1870, payable to the plain- 
tiffs, one for $11,038 76, the other for $3,050 10, specifying 
in the body of each note for value received, being for fertil- 
izers and plantation supplies furnished. The defendants 
pleaded that the notes were paid off by shipments of cotton 
made to the plaintiffs. The plaintiffs were the factors and 
commission merchants of the defendants’ intestate, and had a 
running account with him, and the main question on the trial 
was whether the proceeds of the cotton forwarded to the 
plaintiffs by him had been properly applied by them in pay- 
ment of their open accounts, or whether the same should 
have been applied to the payment of the notes sued on, and 
thereby have extinguished them. On the trial of the case, 
the jury found a verdict for the defendants. A motion was 
made for a new trial on the ground that the verdict was con- 
trary to law, contrary to the evidence, and because the court 
erred in ruling out the testimony of Stubbs, one of the plain- 
tiffs, the intestate being dead, and this being a suit against his 
administrators. The court granted a new trial, giving as a 
reason therefor that it committed error in ruling out the tes- 
timony of Stubbs, whereupon the defendants excepted. 

1. It appears from the evidence in the record that Whita- 
ker, one of the defendants, was sworn as a witness on the 
trial, who testified that as the agent of the intestate in his 
lifetime, he made an agreement with the plaintiffs in respect 
to the transaction for which the notes sued on were given, 
and it was in view of that fact, we presume, that the court 
held that Stubbs was a competent witness. The 3854th sec- 
tion of the Code declares that where an executor or adminis- 
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trator is a party to any suit on a contract of his testator or 
intestate, the other party shall not be admitted to testify in 
his own favor: Leaptrot vs. Robertson, 44th Georgia Reports, 
47; Edwards vs. Dixon, 48th Georgia Reports, 468. Tlie 
defendants were sued as administrators on a contract made by 
their intestate, and the plaintiff was the other party to that 
suit, and was therefore an incompetent witness to testify in 
his own favor in relation to sny facts which transpired be- 
tween him and the defendants’ intestate, prior to his death, 
touching the contract sued on. We are not disposed to create 
any other exceptions to the statute, and thereby hold out a 
temptation to commit perjury, than we have already done in 
Jackson vs. Jackson, 40th Georgia Reports, 150. In that 
case it was held that Naney Jackson was a competent witness 
to testify in relation to what took place between the adminis- 
trators after the death of their respective intestates. Accord- 
ing to the principle of that decision, Stubbs would have been 
a competent witness to testify in relation to any transactions 
which took place between him and the administrators after 
the death of their intestate, they being in life to confront 
him as to such transactions had or made between him and ° 
them. 

2. Although Stubbs was not a competent witness, under 
the statute, to testify in his own favor as to what was said 
and done by the intestate or his agent during his lifetime in 
relation to the contract sued on, still we are not satisfied that 
the verdict was right under the Jaw applicable to the facts of 
the case disclosed in the record, and for that reason we will 
not interfere with the judgment of the court below in grant- 
ing a new trial. 

3. When a payment is made by a debtor to a creditor 
holding several demands against him, the debtor has the 
right to direct the claim to which it shall be appropriated. 
If he fails to do so, the creditor has the right to appropriate 
at his election: Code, section 2869. As there is to be a new 
trial in the case, we express no opinion as to the evidence. 

Let the judgment of the court below be affirmed. 





ATLANTA, JANUARY TERM, 1875. 177 


Carroll vs. Turner. 











JESSE W. CARROLL, plaintiff in error, vs. James H. TURNER, 
defendant in error. 


One who stands by and sees another assert title to and give a mortgage upon 
his own land, is not estopped from setting up title thereto, if he give notice 
to the mortgagee of his, the claimant’s, title, and the mortgagee acts with 
a full knowledge of the truth of the matter. 


Mortgage. Estoppel. Title. Before Judge Haty. Rock- 
dale Superior Court. February Term, 1874. 


This case arose upon the levy of « mortgage fi. fa. in favor 
of Turner against James H. Carroll and Elizabeth Carroll on 
certain land, and a claim filed thereto by Jesse W. Carroll. 
Upon the trial it was undisputed that the title to the property 
was in the claimant, but it was asserted that he was estopped 
from setting up such title on account of having been present 
at the execution of the mortgage. 

The evidence showed that claimant, prior to the execution 
of the mortgage, had agreed to sell to James H. Carroll the 
land in controversy for $500 00, and had given to him a bond 
conditioned to execute a title on the payment of the purchase 
money; that he had paid $230 00, but had subsequently 
agreed with claimant to rescind the trade, allowing the afore- 
said payment to go in settlement of rent and other debts due. 
That the plaintiff was notified of these facts at the time of the 
execution of the mortgage. 

It is not clear when the cancellation of the trade between 
claimant and James H. Carroll was made, but it is to be de- 
duced from the testimony that it was after the execution of 
the mortgage. 

The jury found the land subject. The claimant moved for 
a new trial because the verdict was contrary to the law and 
the evidence. The motion was overruled, and claimant ex- 
cepted. 


J.J. Froyp; A. C. Perry, for plaintiff in error. 


Ciark & Pace, for defendant. 
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McCay, Judge. 


The whole of the doctrine as to the effect of one man’s stand- 
ing by and seeing another make title, or give a mortgage on 
his, the bystander’s, land, turns on the idea of fraud, decep- 
tion. He, the bystander, is estopped, because it would be a 
fraud on the grantee for him to set up his legal rights under 
the circumstances. But in this case the grantee got full no- 
tive of the right of the claimant, at least so far as that he 
still held the title, and had not been paid the purchase money. 
So far as this interest is concerned the fraud, if any, seems to 
have been in the other, for, with a full knowledge that the 
land was not paid for in full he took the mortgage on the 
idea that by this device he was getting the advantage of the 
old man. There is no. estoppel, so far as the legal right to 
the land is concerned, and under the pleadings as they stood, 
the land was not subject. The land must be paid for before 
it is, as such, subject to the disposition of the vendee who only 


gets a bond for titles. Doubtless the holder of this mortgage 
has equitable rights, and we agree that after the vendor is 
paid his money, the balance of the purchase money, anything 
left, would be subject to the mortgage, for one can mortgage 
an equity. 

Judgment reversed. 





SamueL WALKER, plaintiff in error, vs. JAMES SUPPLE, de- 
fendant in error. 


1. Acontract to purchase an account for $50 00, or more, is within the reason 
and spirit of the statute of frauds, and must be in writing. 

2. To award a non-suit before the plaintiff has closed his testimony, is error. 
Statute of frauds, Accounts. Contracts. Non-suit. Prac- 

tice in the Superior Court. Before Judge Barrierr. Bald- 

win Superior Court. February Term, 1874. 


For the facts, see the decision. 





ATLANTA, JANUARY TERM, 1875. 179 


Walker vs. Supple. 








SANDFORD & FurMaN, for plaintiff in error. 


CrawFrorp & Witiiamson; T. W. Waite; L. H. 
Briscor, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant, on an alleged agreement to purchase from the plain- 
tiffan account on one Jack Denson for $249 99, for which 
the defendant promised to pay the plaintiff $186 00, which 
he has failed and refuses to do. On the trial of the case, the 
, plaintiff proved that the contract or agreement was in parol, 
and not reduced to writing, and whilst the plaintiff’s witness 
was on the stand, in the midst of his testimony, defendant’s 
counsel moved the court to non-suit the plaintiff, because the 
defendant did not promise in writing to purchase the account, 
and that the same was void under the statute of frauds. The 
court sustained the motion, and non-suited the plaintiff. 
During the same term of the court, the plaintiff made a mo- 
tion to reinstate his case’ on the docket, on the ground that 
the non-suit was improperly granted, and for other reasons 
stated in the motion, which was overruled, and the plaintiff 
excepted. 

1. By the 1950th section of the Code, to make a contract 
or obligation binding on the promissor, the promise must be 
in writing, signed by the party to be charged therewith, or 
some person by him lawfully authorized, when any contract 
for the sale of goods, wares and merchandize in existence, or 
not in esse, to the amount of $50 00, or more, except the 
buyer shall accept part of the goods sold and actually receive’ 
the same, or give something in earnest to bind the bargain or 
in part payment. As accounts are made transferable by our’ 
law, we think that a contract to purchase an account to the 
amount of $50 00, or more, comes within the reason and 
spirit of the statute, and should be in writing. 

2. But it was error for the court to have non-suited the 
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plaintiff until he had closed his evidence, for the reason that 
he might have introduced testimony which would have taken 
the case out of the operation of the statute, under the pro- 
visions of the 1951st section, which the court could not have 
known until the plaintiff had introduced all his evidence and 
closed. A motion for a non-suit is in the nature of a demur- 
rer to the plaintiff’s evidence; that is to say, admitting all 
the plaintiff has proved to be true, it is not sufficient, in law, 
to entitle him to recover. Inasmuch as the court non-suited 
the plaintiff before he had closed his evidence, it was error to 
overrule his motion, to reinstate the case on that ground. 
Whether the plaintiff will be able to take his case out of the 
operation of the statute by the introduction of evidence for 
that purpose, we cannot tell, but he is entitled to have the 
opportunity to do so. 
Let the judgment of the court below be reversed. 


Witi1am F. Davis, administrator, plaintiff in error, vs. 
JosePH C, Harper et al., defendants in error. 


1. Sections 2598-9 and 1839-1844 of the Code, authorizing executors, ad- 
ministrators and guardians to be cited before the ordinary for settlement, 
and authorizing the ordinary to enforce his judgment by attachment or ex- 
ecution, is not in violation of that clause of the constitution which declares 
that the superior courts shall have exclusive jurisdiction in equity causes ; 
nor of that clause which declares that the right of trial by jury shall remain 
inviolate, nor of the seventh amendment to the constitution of the United 
States, preserving the right of trial by jury in suits at common law when 
the amount is over $20 00. 

. A return to the ordinary by an administrator, that he had invested $2,000 
in Confederate States bonds, though approved and ordered to record, is 
only evidence of the fact of investment, and is not evidence that a fund 
which originally went into the hands of the administrator in specie funds, 
had, without fault of his, gone into Confederate money. 

. Newly discovered evidence to authorize a new trial, should appear to be 
definite and certain upon the point at issue. 


Constitutional law. Administrators and executors. Jury. 


Confederate money. New trial. Before Judge HALL. New- 
ton Superior Court. March Term, 1874. 
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On May 3d, 1853, John Webb was appointed guardian of 
Caroline and Elizabeth Hodge, minor orphans of James 
Hodge, deceased, and from that time to the year 1864 inclu- 
sive, he made his returns to the court of ordinary. Caroline 
Hodge became the wife of Joseph C. Harper, and Elizabeth 
that of Joseph Mables. These parties obtained a rule from 
the court of ordinary requiring said guardian to appear for a 
settlement. An appeal to the superior court was entered by 
consent. Webb died, leaving his widow as the executrix of 
his will. Before she was made a party she also departed this 
life. William F. Davis was then appointed administrator de 
bonis, ete., upon the estate of Webb, and became a party to 
this litigation. 

When the case was called, counsel for the defendant moved 
to dismiss the proceeding upon the ground that the court of 
ordinary, where it was originally instituted, had no jurisdic- 
tion to hear and determine the same, as it involved matters of 
account, of which the superior courts, under the constitution, 
had exclusive cognizance; and further, because no trial by 
jury could have been had in such court. 

The motion was overruled, and the defendant excepted. 

The plaintiffs introduced the returns of Webb, as guardian; 
Barber’s table, showing the values of Confederate money at 
various times during the late war, and closed. Upon said re- 
turns there appeared an investment of the money of the wards 
to the amount of $2,000 00 in Confederate bonds, of date 
January Ist, 1864. 

The defendant introduced the aforesaid bonds, 

The court charged the jury that Webb had the right to re- 
ceive payment of debts due his wards in Confederate money, 
provided the receipt of the money was such an act as a pru- 
dent man would have done in the management of his own 
business, and if he did so receive any Confederate money and 
invest it in Confederate bonds under an order of the judge of 
the superior court, and the bonds were lost by the result of 
the war, without fault on his part, then he could not be charged 
with: the amount thereof; that if the guardian received Con- 
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federate money and invested the same as the funds of his 
wards, in Confederate bonds or securities, after December 
14th, 1863, without an order from the judge of the superior 
court of the circuit, such investment was at his own risk, and 
he is bound for the value of the Confederate money so in- 
vested by him, unless the investment was made in four per 
cent. Confederate bonds, under the act of March 2Ist, 1864, 
between said date and the 2d of the ensuing April. 

To this charge the defendant excepted. 

The jury found for each of the wards $1,630 60. The de- 
fendant moved for a new trial upon the following grounds, 
to-wit : 

Ist. Because the court erred in refusing the motion to dis- 
miss the proceedings upon the grounds stated. 

2d. Because the court erred in the charge aforesaid. 

3d. Because of newly discovered evidence to the effect that 
the money in the hands of the guardian which was invested 
in the Confederate bonds, was Confederate treasury notes, as 
will appear by the affidavit of E. H. Gay. 

Gay swore that in January, 1856, Milledge Gay borrowed 
of Webb, as guardian, $530 00, and that deponent, as his ad- 
ministrator, repaid the same in Confederate treasury notes 
during the war; this to the best of his remembrance and belief. 

The usual affidavit of the defendant was attached, showing 
such evidence to be newly discovered. 

It was admitted that Gay was the son-in-law of Webb and 
the brother-in-law of the defendant, near to whom he lived. 

The motion was overruled, and the defendant excepted. 


J.J. Fioyp, for plaintiff in error. 


Ciark & Pace; LB. ANDERSON, for defendants. 


McCay, Judge. 


1. It was elaborately argued in this case that sections 2598 
and 2599 of the Code are in violation of the constitution, on 
two grounds: Ist. That they confer equity jurisdiction on 
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the ordinary ; and 2d, that they deny to the parties the right 
of trial by jury. It is true that these provisions do confer 
on the ordinary a power that no statute had previously, in 
terms, conferred. It is true, also, that it has for a long while 
been the practice in this state to call an administrator to a 
settlement in a court of equity. But we are not clear that 
the probate court in this state did not always have the power 
thus conferred, though it must be admitted it was a power it 
did not exercise, at least not within the memory of any of the 
members of this court. It is nevertheless true that the con- 
stitution of 1798 conferred upon the inferior court the powers 
of a court or ordinary, or register of probates, and itis un- 
questionable that at common law this officer had the power 
now in question: See Williams on Executors, 2d volume, page 
1775 to 1783, where the subject is fully discussed. Sir John 
Nicholl, in 1 Haygood, 535, declares this and the refusal to 
pay legacies to be an original jurisdiction of the ecclesiastical 
court, growing out of the fact that the administrator is the 
officer of the court, gives a bond and takes an oath to account, 
and he adds that this is the natural tribunal, and intimates 
that the jurisdiction of equity over it, on the ground that it is 
a trust, is rather a refinement, and at best, he says, it is only 
concurrent. Nor is there anything in the other view, that it 
deprives the party of the right of trial by jury, as “ heretofore 
used.” It does not appear, as we have seen, that in 1789 the 
right of trial by jury existed in these cases. But the law 
gives a right of appeal: Constitution, article v., section 6; and 
under the statute, as we have held in 45 Georgia, 478, this 
right of appeal is without restriction, so that, at his option, 
the defendant may always have a jury trial if he desires it, or 
so may the heirs or legatees: 5 Georgia, 194. 

2. The allowance of a return that the administrator had 
invested $2,000 00 in Confederate bonds, can, in the nature 
of it, only be a judgment that such an investment had been 
made. Where the money came from was not for the then 
consideration of the ordinary. Whether he got it under cir- 
cumstances justifying him in the taking of such funds, could 
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and would not, in the nature of the thing, then be inquired 
into; all that was then before the ordinary and passed on was 
the fact of the investment. To give so wide a scope to such 
a judgment, even of a judge of the superior court permitting 
an investment, would be a dangerous rule, in view of the fact, 
so well known, that administrators and other trustees might 
thus easily have invested their own debts to the estates they 
represented. 

3. There is nothing in the new testimony to justify a new 
trial. It is wholly uncertain as to time and amount, and if 
it had been before the jury it would hardly have affected the 
verdict. It was in the power of the movant to have made 
the statement plain and definite if the witness could do so. 
Suppose a new trial were granted, and the witness were to 
appear as a witness and make his statement as indefinitely as 
he does now, what would his evidence be worth ? 

Judgment affirmed. 


GILBERT KIN@, plaintiff in error, vs. THE STATE OF GEOR- 
@tA, defendant in error. 


Where the defendant was indicted under section 4406 of the Code for simple 
larceny, it being alleged that he did privately take and carry away, with 
intent to steal the same, certain notes of the national currency of the Uni- 
ted States, and the evidence disclosed that such notes were taken from the 
person, he could not be convicted of the felony with which he was charged. 
He should be indicted for, and convicted of, larceny from the person, a 


misdemeanor. 


Criminal law. Indictment. Larceny. Bank notes. Be- 
fore Judge Gisson. Richmond Superior Court. October 
Term, 1874. 


For the facts of this case, see the decision. 


H. Ciay Foster, for plaintiff in error. 
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DAVENPORT JACKSON, solicitor general, by Jackson & 
CLARKE, for the state. 


WarRneER, Chief Justice. 


The defendant was indicted for the offense of “simple lar- 
ceny,” under the 4406th section of the Code, and charged 
with having wrongfully, fraudulently and privately, taken 
and carried away, with intent to steal the same, certain de- 
scribed United States national currency notes, of the value of 
tavelve dollars. The evidence upon the trial proved a techni- 
cal “larceny from the person.” The jury, undet the charge 
of the court, found the defendant guilty. A motion was 
made for a new trial, on the ground that the court erred in 
charging the jury that they could find the defendant guilty 
of simple larceny, as defined by the 4406th section of the 
Code, notwithstanding the evidence showed that it was a 
technical larceny from the person. The court overruled the 
motion, and the defendant excepted. 

By the 4406th section of the Code, it is declared that if any 
person shall take and carry away any bond, note, bank bill or 
due bill, or paper or papers, securing the payment of money, 
ete., with intent to steal the same, such person shall be guilty 
of simple larceny. By the 4410th section, theft or larceny 
from the person is defined to be the wrongful and fraudulent 
taking of money, goods, chattels, or effects, or any article of 
value, from the person of another privately, without his knowl- 
edge, in any place whatever, with intent to steal the same. 
“Simple larceny” and “larceny from the person” are two dis- 
tinet offenses underthe Code. It is true, that if any person shall 
take and carry away any bond, note, bank bill, etc., with intent 
to steal the same, such person is guilty of simple larceny ; and 
it is also true, that if any person shall wrongfully and fraud- 
ulently take and carry away the personal goods of another, 
other than bonds, notes, bank bills, ete., with intent to 
steal the same, he would be guilty of simple lareeny, but 
it does not follow that if bonds, notes, bank bills, ete., 

VOL. LIV. 13. 
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are taken from the person of another privately and without 
his knowledge, that the party defendant so taking the same 
may be indicted and punished for the offense of simple larceny. 
If one should take and carry away a box of jewelry, with in- 
tent to steal the same, he would be guilty of simple larceny, 
but if one should take a box of jewelry from the person of 
another, privately, without his knowledge, with intent to steal 
the same, he would be guilty of larceny from the person. So 
in this case, if the defendant had not taken the currency bills 
from the person of another privately and without his knowl- 
edge, he might have been indicted and punished for the offense 
of simple larceny, but as the evidence shows that he was 
guilty of larceny from the person, he should have been in- 
dicted and punished for that offense. Simple larceny and 
larceny from the person, as before remarked, are two distinct 
offenses, and the punishment is different. Simple larceny of 
currency notes, under the 4406th section of the Code, is pun- 
ished as a felony by imprisonment in the penitentiary for not 
less than one year nor longer than four years, whereas, strange 
as it may appear, larceny from the person of currency notes is 
only punishable as a misdemeanor under the provisions of the 
act of 1866, reducing certain crimes below felonies. The re- 
sult, therefore, is, in relation to the case now before us, that 
the defendant has been indicted and found guilty of a felony 
for which he may be punished by imprisonment in the peni- 
tentiary for not less than one nor longer than four years, when, 
if he had been indicted for larceny from the person, the offense, 
of which it is admitted the evidence proved him to have been 
guilty, he could only have been punished, as the law now 
stands, as for a misdemeanor. It might be a convenient way 
to indict the defendant for simple larceny and punish him as 
for a felony under the 4406th section of the Code, when the 
evidence proved he was guilty of larceny from the person, and 
could only be punished therefor as for a misdemeanor. ‘The 
simple objection to this course of proceeding is, that the penal 
laws of the state do not authorize it. There are four distinct 
classes of larceny recognized by the penal Code of this state: 
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1st, Simple larceny ; 2d, Larceny from the person ; 3d, Larceny 
from the house; 4th, Larceny after a trust or confidence has 
been delegated or reposed: Code, 4392. If any person shall 
steal currency notes, or other choses in action, or any article 
of value from the person of another, privately, without his 
knowledge, in any place whatever, such person is guilty of the 
offense of larceny from the person, and should be indicted 
therefor and punished as prescribed by law for that offense. 
If any person shall steal and carry away any currency notes, 
or other valuable thing as described in section 4406, otherwise 
than from the person of another, such person is guilty of simple 
larceny, and should be indicted therefor, and punished as pre- 
scribed by law for that offense. Penal laws are to be con- 
strued strictly, therefore the defendant in this case could not 
legally have been convicted and punished for the offense of 
simple larceny, under the 4406th section of the Code, which 
is a felony, when the evidence clearly proved that he was only 
guilty of the offense of larceny from the person, which is not 
a felony, but a misdemeanor. ‘The offense of a misdemeanor 
under the law cannot be converted into a felony and punished 
as such, in that way, without a violation of the fundamental 
principles of the penal laws of the state. In onr judgment, 
the court erred in overruling the defendant’s motion for a new 
trial. 
Let the judgment of the court below be reversed. 


Amos PonpeEr et al., plaintiffs in error, vs. JAMES M. SHAN- 
NON et al., defendants in error. 


I. The county authorities may alter a public road at their discretion, follow- 
ing the mode pointed out by law, and the courts will not interfere with the 
exercise of that discretion, unless it be manifestly abused. 

2. The alteration of an old road involves the discontinuance of that part 
thereof which is altered; and under a citation to alter a road, it is compe- 
tent to discontinue that part of the old road which is rendered unnecessary 
by the alteration. 
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County matters. Roads and bridges. Before Judge Bu- 
CHANAN. Monroe Superior Court. September Term, 1874. 


James M. Shannon and others petitioned the county com- 
missioners of Monroe county to change or alter the road lead- 
ing from Forsyth to Cabaniss, and to construct a bridge over 
the Towaliga river at the point where the new road will cross 
said stream. The commissioners appointed reviewers, who 
reported in favor of the alteration, as prayed for. The com- 
missioners then caused Amos Ponder and others interested to 
be served with a notice to file their application for damages 
before May 14th, 1874. They also issued a citation, which 
was placed at the court-house door and published as required 
by statute, calling upon all persons having objections to the 
proposed alteration to file the same by the day aforesaid. 
Numerous objections were filed, and a large mass of testi- 
mony introduced, all of which is omitted here, as there was 
certainly a sufficient amount in support of the alteration to 
show that the discretion of the commissioners was not mani- 
festly abused. The alteration as reported by the reviewers 
was ordered. 

To this judgment Ponder and others excepted, and peti- 
tioned for the writ of certiorari, assigning numerous errors, 
all of which may be condensed into the two passed upon by 
the court, to-wit: that the order was not authorized by the 
testimony ; and that, under the citation requiring those inter- 
ested to show cause why such alteration should not be made, 
it was not competent to discontinue that part of the old road 
thus rendered unnecessary. 

The writ of certiorari issued, but on the final hearing the 
judgment of the commissioners was affirmed. 

To this ruling Ponder and others excepted. 


HammonpD & Berner, for plaintiffs in error. 


CaBANIss & TURNER, by PEEPLES & Howe tt; W. D. 
Srone, for defendants. 
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McCay, Judge. 

1. Original jurisdiction is granted by the constitution to 
the ordinary or county commissioners over the subject of 
roads, bridges, ete. The judge of the superior court may, in 
a proper case, by certiorari, correct the errors of all inferior 
judicatories. But this is only a power to correct errors, not a 
concurrent jurisdiction over the subject. It is eminently 
proper that these matters shall be in the discretion of the 
county authorities, chosen by the people for the purpose. 
The judge of the superior court can only interfere when the 
county authorities violate the law, but so long as they keep 
within their legal power, the exercise of their discretion 
ought not to be interfered with. They know far better what 
the wants of the people are, and are, within their legal power, 
the best judges upon the whole subject. 

2. It is perhaps true that under a citation to alter a road 
it would not be competent to discontinue the road altogether. 
But it is obvious that every alteration of a road involves nec- 
essarily the discontinuance of the part replaced by the altera- 
tion. And we think when the discontinuance is only of the 
part replaced by the alteration, that it is legitimate to do this 
‘under a citation to alter. Asa matter of course this should 
not be used asa cloak to mislead. But we see nothing of 
that here. Indeed, there is no formal discontinuance by the 
order, though we suppose that was the intent of the court. 
But this is just the intent that, in our judgment, is legitmate. 
There is no subject upon which men differ so much as on 
the propriety of a new or alteration of an old road. Many 
years’ experience satisfies me that on this subject especially, 
men will look at things to suit themselves, and that as to 
swamps and hills and levels, and even as to distance, they 
utterly lose themselves in their own interest or feelings. 
Under such circumstances it is an ungracious duty the com- 
missioners have to perform, and one that the superior court or 
this court has not the means to judge of. For my part I 
should not be willing to interfere, except in a very clear case. 


Judgment affirmed. 
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Mitton A. CANDLER et al., trustees, plaintiffs in error, vs, 
Kate A. Corra, defendant in error. 


1. The Dollar Savings Bank of Atlanta had no authority, under its charter, to 
charge interest at a higher rate than that allowed by law. 

2. When there have been mutual dealings between parties in relation to the 
loan of money at usurious rates of interest, and various payments of usury 
have been made at different times, and no final settlement has been had, 
the statute of limitations does not commence to run as against the right to 
recover the usury, from the dates of the aforesaid payments. 


Usury. Statute of limitations. Before Judge Hopxrns. 
Fulton Superior Court. March Term, 1874. 


For the facts of this case, see the decision. 


Jackson & CLARKE; THomas W. Hooper, for plaintiffs 
in error. 


E. N. BroyLes; GARTRELL & STEPHENS, for defendant. 
WaRnER, Chief Justice. 


This case came before the court below on exceptions to an 
auditor’s report. The error alleged to the ruling of the court 
is in deciding that under the facts found by the auditor, in his 
report, that the complainants’ claim for usury was not barred 
by the statute of limitations, and in deciding that the defend- 
ant, under its charter, was not authorized to charge a higher 
rate of interest than seven per cent. per annum on money 
loaned by it. 

1. As to the last exception, there can be no doubt, we 
think, that the defendant, by the terms of its charter, was 
prohibited from loaning money at a greater rate of interest 
than seven per cent. per annum: See acts of 1870, page 95, 
and acts of 1868, page 36. 

2. The other question made in the case is, when there have 
been mutual dealings between the parties in relation to the 
loan of money at usurious rates of interest, and various pay- 
ments of usurious interest have been made at different times, 
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and no final settlement has been made between the parties of 
the accounts and transactions had between them in relation to 
the usury which has been paid in connection therewith, does 
the statute of limitations, which bars the right to recover 
back the usury so paid, commence to run from the time the 
usury is paid and credited on the debt, or does the statute to 
recover back the usury paid, commence to run only from the 
time of the final accounting and settlement of the original 
usurious transaction and all payments made in connection 
therewith to the amount of the principal debt and the lawful 
interest due thereon? The auditor held that the payments of 
usury made by the complainant to the defendant at various 
times for the loan of the money, and for forbearance in col- 
lecting the same, was first to be credited to the payment of 
the lawful interest due on the debt, and then to the payment 
of the principal, and that her right of action to recover back 
the usury paid was not barred until the expiration of six 
mouths from the time of the final settlement and accounting 
between the parties, so that the amount of usury actually paid 
over and above the amount of the principal debt and lawful 
interest could be ascertained. The plaintiff in error insists 
that the statute of limitations commenced to run from the 
time the usury was paid by the complainant, without regard 
to the application of the money so paid; but we think with 
the auditor, that the law will apply the payment of the usu- 
rious interest to the payment of the principal and interest 
that was lawfully due on the debt, and until the payments 
made by the complainant to the defendant, whether called 
usury or otherwise, were more than sufficient to extinguish 
the principal debt and the lawful interest due thereon, the 
complainant had no cause of action to recover for usury paid. 
The auditor found the fact to be, from the evidence before 
him, that six months had not elapsed from the time of the 
payment of the principal debt and lawful interest before the 
commencement of the suit. In other words, the excess of 
the payments made by the complainant to the defendant, 
over and above the principal and lawful interest due on the 
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debt had not been ascertained, so as to give to the complainant 
a right of action to recover back any excess as usury until 
within six months before suit brought. We find no error in 
the judgment of the court in affirming the report of the 
auditor, on the statement of facts disclosed in the record. 

Let the judgment of the court below be affirmed. 


JOHN SKINNER ¢ al., plaintiffs in error, vs. FRANctis T. W1L- 
Lis, defendant in error. 


1. Where a mortgage fi. fa. sold land, and one of the plaintiffs bid off the 
same, and the sum bid was credited on the 7. fa. by consent of the sheriff 
and the bidder, and entries were made accordingly : 

ffeld, that under our law the purchaser might, with proper averments in his 
declaration, maintain ejectment for the land, although no deed was made by 
the sheriff to said purchaser. 

2. A purchaser from the defendant in execution, after the date of such a sale, 
is not charged with notice thereof, and it is incumbent upon the plaintiff in 
a suit against such purchaser to show such notice or other ma/a fides before 
he is entitled to recover the land. 


Ejectment. Title. Judicial sale. Vendor and purchaser. 
Before Judge Hatt. Newton Superior Court. September 
Term, 1874. 


Willis brought ejectment against John Skinner and Joseph 
Bridges for a tract of land in Newton county. The record 
fails to set forth either the declaration or the plea. The evi- 
dence presented the following facts: : 

On July 10th, 1848, one Harry Camp mortgaged the land 
in controversy to Adams, Hopkins & Company, of which firm 
the plaintiff was a member, to secure the payment of $4,- 
252 28. This mortgage was foreclosed, a levy of the execu- 
tion made on June 20th, 1854, and onthe first Tuesday in the 
following August, the property embraced therein was sold to 
the plaintiff. The following entries were made on the exe- 
cution : 
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“The levy of the 20th June, sold on the first Tuesday in 
August, for $800 00, and after paying levy, advertising, com- 
missions and issuing, leaves $785 00 to be credited on this fi. 
fa. This August 12th, 1854. 

(Signed) Lewis Zacury, D. Sh’ff.” 


“ Received of John J. Floyd the sum of $15 00, in full of 
costs, levy, advertising and commissions on the within fi. fa., 
and levy and sale, money advanced by him for the plaintiffs. 
This 24th August, 1854. 

(Signed) Lewis Zacury, D. Sh’ff.” 


“Dr. Francis T. Willis, in behalf of the plaintiffs, pur- 
chased the land levied on at the sum of $800 00 and paid ia 
no money. ‘The cost—advertising, levy and commissions— 
amounts to $15 00, which leaves the sum of $785 00 to be 
credited on this fi. fa. 24th August, 1854. 

(Signed) JoHN J. Fioyp, Pl’ffs Att’y.” 


The sheriff’s book showed the following entry : 
“ August sale, 1854. 
“ Harry Camp’s land to Dr. Willis $800 00 
“Levy, $1 874; Ad., $2 50; Com., $10 00; Fi. fa, 
$0 623—$15 00. Amount to be credited on fi. fa., $785 00.” 


No deed was made to Willis. Camp remained in posses- 
sion. He paid tax on the land for the year 1854. From 
that date to 1867, inclusive, he only paid tax on seventy acres 
thereof. 

Mr. Hardwick testified that he lived on the land in 1867; 
that he sought to purchase it from Camp, who replied that he 
could get an order from court to sell him the seventy acres, 
homestead, that the balance belonged to Dr. Willis, but that 
he could arrange for him to get it; that Skinner had been 
in possession of the land for two or three years; that the 
rent was worth $100 00 per annum. 

The plaintiff here closed. The defendants moved for a 
non-suit upon the ground that no title was shown in the 
plaintiff. 
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The motion was overruled and the defendants excepted. 

The evidence for the defendants tended to show that the 
mortgage was paid off before foreclosed, but that it was kept 
open and the land sold thereunder to protect it from Camp’s 
creditors. Harry Camp and his wife, on November 28th, 
1870, conveyed the land to their son, Thomas Camp. The 
deed recites the consideration of $700 00. On March 9th, 
1872, Thomas Camp executed a bond for titles to the land by 
which he obligated to convey it to Skinner on the payment 
of the purchase money. This instrument is omitted from the 
brief of evidence, and there is no testimony as to its consid- 
ation, payments thereon, etc. 

The court charged the jury “that if they believed from the 
evidence that Adams, Hopkins & Company held a mortgage 
on the land of Harry Camp, and that the mortgage was fore- 
closed, execution issued and levied, and that the land now 
sued for, was sold by the sheriff on sheriff’s sale day, and 
purchased by the plaintiff, and the plaintiff paid the purchase 
price, or, being one of the firm of Adams, Hopkins & Com- 
pany, gave credit on the fi. fa. for the purchase price, then 
plaintiff is entitled to recover the premises in dispute, with 
mesne profits, that is the value of the rent of the premises 
from the time the defendants went into possession up to this 
date.” 

The jury found for the plaintiff the land in controversy, 
less the seventy acres homestead exemption, and the sum of 
$75 00 for the three years’ rent of that part of the land. 

The defendants moved for a new trial upon the grounds, 
amongst others, of error in overruling the motion to non- 
suit, of error in the aforesaid charge, and because the verdict 
was contrary to the law and the evidence. The motion was 
overruled and defendants excepted. 


Joun J. Fioyp, for plaintiffs in error. 


CLARK & Pace, for defendant. 
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McCay, Judge. 


1. We assume that the declaration in this case contained 
the averments necessary to authorize the introduction of the 
evidence on which this case went to the jury. Under our ac- 
tion for land provided for by section 3389 of the Code, the 
precise nature of the plaintiff’s claim may be set forth in his 
abstract of title. So in the action of ejectment the demises 
may be so laid as to set out precisely the nature of the plain- 
tiff’s claim to the land. As the writ does not form a part of 
the record, we, as is the rule in such cases, will presume it was 
sufficient to authorize the evidence, or the evidence would 
have been objected to for that reason. At last, therefore, the 
question is whether, under our law, an equitable title can sus- 
tain an action of ejectment. We see no difficulty in this if 
proper parties be before the court In Bullard vs. Pitts, 3 
Georgia, 5, this court held that in this state a perfect equity 
was a legal right, and it has more than once since then been 
held that a bond for titles, with the purchase money paid, 
was a good legal title. In the case at bar, if the tacts be as 
claimed for the plaintiff, his right is a complete one, except 
as to the mere furm of a written conveyance of the land. 
We have, Ist, the levy and statement of the sale on the 
execution; 2d, the sheriff’s docket, (kept as provided by 
the act of 1810: Cobb’s Digest, 557,) stating the sale, that 
Doctor Willis was the purchaser, the price paid, and the dis- 
position of the money. This makes out a perfect case in the 
purchaser to demand a title. Was there anything more than 
this in Bullard vs. Pitts? Indeed, there was less, for the 
payment of the purchase money was proven by parol. Here 
it is in writing by an official record. It seems to us that if 
section 3082 of the Code, authorizing a suitor to choose his 
forum, either at law or equity, at his own discretion, is to~ 
mean anything, and we think it means a great deal, that it 
covers a case like this—a perfect equity—a complete right 
with nothing to be done but to make a formal conveyance. 

2. But whilst we think the plaintiff has made out a good 
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right at law against the defendant in execution, yet we do not 
think he has made a good case against the purchasers, or at 
least we do not think the charge of the court was justified as 
to the purchasers from the defendant. The court assumed 
that they had notice, that if the plaintiff had the right to re- 
cover against the defendant in fi. fa., he had the right to re- 
cover generally. Perhaps the evidence might have justified 
the jury in finding the present claimant of the land had no- 
tice, but we think the charge was error, because it did not 
leave that question to the jury. We are clear that a pur- 
chaser would not be charged with notice of these entries, nor 
that he would be bound to trace up the history of the mort- 
gage, its foreclosure, levy and sale. The sheriff’s docket is 
not kept for such a purpose. We have no fault to find with 
the verdict. Under the evidence the jury might well have 
treated the evidence of Camp as overcome entirely by the 
other evidence of his recognition of the right of the plaintiff. 
But it may be that these purchasers are innocent; at any rate, 
the court had no right to presume they were not. He should 
have left that to the jury. 
Judgment reversed. 


Mary E. Jones, plaintiff in error, vs. NEEDHAM BULLARD 
et al., defendants in error. 

Where the life estate of the husband in a plantation was levied on, the refusal 

of the chancellor to enjoin the sale thereof at the instance of the wife on 

the ground that some portion of her trust property had been invested in 


improvements placed thereon, where such allegation was disproved by sev- 
eral affidavits, will not be controlled. 


Injunction. Before Judge Grsson. Burke County. At 
Chambers. March 25th, 1875. 


Mary VY. Jones filed her bill for relief, injunction, ete., 
against her husband, James V. Jones, and against Needham 
Bullard, her husband’s judgment creditor, and others, in 
which she alleged that her husband was, and for many years 
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past had been, a paralytic beyond recovery, unable to con- 
tribute to their joint maintenance; that he had no other 
property but a life estate in a certain plantation ; that he had 
received $25,000 00 worth of her separate trust property, and 
had used it in his business, and with some of it had placed 
improvements on said plantation; that said Bullard held a 
judgment against him, and had levied on said plantation, and 
unless restrained would sel] it, and thereby prevent complain- 
ant from recovering any part of her trust claim, which, in 
view of the physical condition of her husband, should, in ac- 
cordance with the spirit of the law, be a debt of superior dig- 
nity to Bullard’s. Prays injunction, ete. 

The answer of the defendant set up that there was no equity 
in the bill, and denied every material allegation. It was sup- 
ported by strong affidavits. 

The chancellor refused the injunction, and the complainant 
excepted. 


Hook & Wess, by PEEPLEs & Howe t, for plaintiff in 
error, 


J. J. JoNEs, for defendant. 


WarneER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ant, praying for an injunction to restrain the sale of her hus- 
band’s life estate in a plantation in Burke county, which had 
been levied on as his ‘property, to satisfy an execution issued 
on a judgment obtained against him. On the hearing of the 
application for the injunction, and after considering the alle- 
gations contained in the complainant’s bill, the answer of the 
defendant and the several affidavits in support thereof, the 
presiding judge refused to grant the injunction prayed for, 
whereupon the complainant excepted. We will not interfere 
to control the discretion of the judge in refusing the injunc- 
tion in this case on the statement of facts contained in the 
record, 

Let the judgment of the court below be affirmed. 
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Apam J. Cooper, plaintiff in error, vs. DANIEL Lowery, 
defendant in error. 


The statute of limitations of 1869 is a good plea in bar to a bill filed after the 
first of January, 1870, to enforce a vendor’s lien on land in the hands of a 
purchaser from the original vendee, if the second purchase was made, and 
the original debt due, before the first day of June, 1865. 


Vendor’s lien. Statute of limitations. Before Judge Mc- 
CuTcHEN. Bartow Superior Court. September Adjourned 
Term, 1874. 


On July 28th, 1873, Cooper filed his bill against Lowery, 
for the purpose of enforcing his vendor’s lien upon certain 
lands which he had sold and conveyed to one Charles Smith 
prior to the year 1863, and which Smith had sold and con- 
veyed to the defendant in the year 186—. ‘The bill alleged 
that the defendant bought with a full knowledge that the pur- 
chase money due to complainant had never been paid; that 
at the September term, 1867, of Bartow superior court, the 
complainant obtained judgment against said Smith for the 
said purchase money, amounting to $1,483 86, principal, and 
$114 58 interest to date of judgment; that the execution 
issued from said judgment has been levied on the land, but 
that complainant is unable to subject the same to the payment 
of his debt without the assistance of a court of equity. Prays 
relief, ete. 

Upon demurrer the bill was dismissed, and complainant 
excepted. 


Joun W. Worrord, for plaintiff in error. 


A. Jounson; D. A. WALKER, for defendant. 


McCay, Judge. 


The limitation act of 1862 covers, in terms, almost every 
kind of action, except actions for the recovery of specific 
land, The language of section 6th is: “Any debt or liabili- 
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ty whatsoever due the public, or a corporation, or a private 
individual.” Is the right of the vendor to make this land 
subject to his lien a liability from the defendant to the plain- 
tiff? That it is only an equitable liability does not help the 
matter, for the next sentence of the same section we have 
quoted declares that the limitations of the act shall ap- 
ply as well to courts of equity as to courts of law. It is 
attempted to reply to this that the plaintiff’s cause of action 
is a trust, and that the act—indeed, any act of limitations— 
does not apply to trusts. But this is only true in a limited 
sense. The reason why statutes of limitations do not apply 
to trusts is that there is no adverse holding. The defend- 
ant, if he be a trustee, recognizing the plaintiff’s right, ought 
to have no benefit from the plaintiff’s delay, because the 
plaintiff has no motive, perhaps no right, to sue. But. this 
rule does not apply to implied trusts and constructive trusts, 
where the trust is cast upon the defendant against his will, 
and perhaps without his knowledge, by operation of law or 
by construction, There is no reason why the statute should 
not run in such cases, since the defendant does not recognize 
himself as trustee ; and such is the rule of law: Paschal vs. 
Duvis, 3d Georgia, 256. We think the judge right in his 
ruling, and we affirm his judgment. 
Judgment affirmed. 


H. H. Happocx, plaintiff in error, vs. ALBERT W. Bivins, 
defendant in error. 


Where the evidence was conflicting, this court will not interfere with the dis- 
cretion of the court below in refusing a new trial. 


New trial. Before J udge McCuTHEN. Whitfield Superior 
Court. October Term, 1874. 


This case is sufficiently reported in the decision. 
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W. K. Moore, by brief, for plaintiff in error. 


SHuMATE & WILLIAMSON, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant, to recover damages for the non-performance of a con- 
tract to build a wall and two stacks of chimneys. On the 
trial of the case, the jury, under the charge of the court, found 
a verdict for the defendant. The plaintiff made a motion for 
a new trial, on the ground that the verdict was contrary to 
the evidence and the principles of justice, and for alleged error 
in the charge of the court, which was overruled, and the plain- 
tiff excepted. The evidence on the trial, as to the perform- 
ance of the contract by the defendant in a workmanlike man- 
ner, was conflicting. There was no error in the charge of the 
court as set forth in the record, and this court is not a jury to 


pass upon the facts of the case. The court below refused to 
set aside the verdict, and we will not interfere with the exer- 
cise of its discretion. 

Let the judgment of the court below be affirmed. 


AARON ALEXANDER, plaintiff in error, vs. JAMES W. HER- 
RING ef al., administrators, defendants in error. 


1. A purchaser of property at administrator’s sale, who has failed to comply 
with the terms of sale, and who is sued for the “ deficiency of the pro- 
ceeds ‘of a second sale,’’ cannot set up as a reason for his non-compliance 
that the property (a city lot) was sold by the front foot, and that he made 
a mental mistake as to what his bid would amount to. 

. The measure of damages in a suit by an administrator, against a purchaser 
at his sale, “for the deficiency” in the amount of a second sale, is what 
must be added to the amount of the second sale, to put the administrator in 
the same position as if the defendant had fully complied with his bid. 

. Under the facts of this case there was no error in the charge of the court, 
and the verdict is sustained by the evidence. 
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Administrators and executors. Sales. Damages. New 
trial. Before Judge Hopxins. Fulton Superior Court. 
March Term, 1874. 


This was a suit brought to recover of Alexander the dif- 
ference between two bids on a city lot, on Marietta street, in 
Atlanta, knocked off to him at administrator’s sale, and sold 
the second time at his risk. At the first sale the property 
was knocked off to Alexander at $160 00 per front foot, 
amounting to $8,000 00. At the second sale it was again 
knocked off to Alexander for $140 00 per front foot, or 
about $7,000 00. ‘The defendant pleaded the general issue. 
There had been: another suit in the same court on the pur- 
chase money notes given for the bid at the last named sale. 
To this suit the defendant had pleaded that he bought the 
property subsequent to April 1st, and that it was encumbered 
by a lien of $80 00, taxes due on it by the administrators ; 
and to avoid delay, there was an agreement that he have a 
credit for the amount of said taxes on the notes, but with the 
right reserved to the plaintiffs to litigate their liability to 
such deduction when the trial of this case should come on. 
The proof was that the land was advertised the requisite 
number of times, and was brought to sale on the first occa- 
sion on sale day, in February, 1869. The advertisement 
stated the terms of sale to be one-third cash, one-third in four, 
and balance in eight months, Adair was auctioneer, and 
cried the property. 

Angier and Leyden both testified, in substance, as follows : 
They bid on the property ; Angier said he bid with an inten- 
tion to buy ; Leyden said he did not desire to buy; the cir- 
cumstances in life of both, and of the other heirs also, were 
such as to render them responsible for such a purchase ; it 
was understood among the heirs that any of them might bid 
who chose to do so; there was a very good crowd ; the bid- 
ding was spirited ; continued a good while, and the property 
sold reasonably low. 

Angier testified that Alexander refused to comply with his 

VOL. LIV. 14. 
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bid; that he did not know if it was a refusal at first; that in 
five minutes after the sale Alexander came and said the lot 
came to more than he calculated, and he did not know 
whether he could take it or not; that he said it came to more 
than he had money to pay. 

It further appeared that Alexander was asked and refused 
to comply with his bid, and this was the reason of the second 
sale ; that the property was re-advertised and brought to sale 
on sale day, in the month of May, 1869; that this time the ad- 
vertisement, published in the newspaper, recited the terms of 
sale to be with interest on the two last payments, and at said 
second sale, Alexander, the defendant, bid it off at $7,000 00. 
Adair proved expense of second sale to be $18 00 to $20 00, 
besides $10 00 to auctioneer, and that it was best for the es- 
tate to have an auction. Leyden proved that second sale was 
advertised in three papers, that would be $6000. When 
giving in taxes by the administrators, the claim on Alexander 
was estimated at $8,000 00, and they thus paid to the city 
$10 00, as tax on amount of difference of the two sales, 

The defendant testified that he was a bidder at the first 
sale; that he was certain Mr. William Herring, one of the 
plaintiffs, and Doctor Angier, and he thought Leyden, also, 
bid against him; that they run it up to the last dollar; that 
he was not accustomed to buying property or estimating it by 
the front foot; that the reason he run it so high the second 
time was because he thought it would avoid litigation. On 
cross-examination he testified as follows: Did not recollect 
who bid against him at the second sale, but thought it was 
Doctor Angier—couldn’t say positively. He had a map like 
that on the hand-bill shown him at the first sale; did not re- 
member what was his first bid; there must have been some 
bidding in advance of him; does not know how long the 
auctioneer was crying the property after he began to bid; 
Adair delayed for a long time; he was taking dollar bids. 
Did not know when he commenced bidding on it ; thinks Wil- 
liam Herring was one of the administrators; bid $159 00 
per foot before the defendant bid last; -don’t recollect what it 
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was at when he commenced bidding ; he had been a business 
man all his life—a merchant, a druggist; would not claim that 
he was an experienced business man; has lived by trade all 
his life; never had any other pursuit than to make trades. 
The auctioneer knocked this lot off to him at $160 00 per 
foot. At the second sale he knocked it off to him at $140 00 
per foot. He spoke right on the spot to Doctor Angier to 
relieve him from the case, as he had not the ability to pay for 
it. Did not know how much it came to; there was a large 
crowd there, and it might sell for as much again if put up 
again. Angier replied he was not authorized todo so. When 
he spoke to Dr. Angier they might havg been selling another 
lot, probably they were. 

1. The defendant offered to prove that in bidding for the 
land by the front food, at the first sale, he made a mistake in 
his calculation as to how much the aggregate amount would 
be, and that the aggregate amount of his bid for the whole 
lot was greatly more than he had, by mistake, estimated it; 
that he had no previous knowledge or experience of the 
value of property by the front foot, and the aggregate value 
of the whole lot was the basis he estimated, by which he made 
his bid; that if he had known how much it came to he 
would not have made the bid ; that immediately, and within 
a few minutes after the land was knocked off to him, he in- 
formed the administrators of his mistake, and refused to be 
bound by his bid, and that by reason of his mistake he never 
did consent to the purchase of the land at the aggregate sum 
for which he was charged. This testimony was objected to, 
ruled out by the court, and defendant excepted. 

2. The defendant further offered to prove that for some 
time previous to the sale, he had an affection of his head, 
manifesting itself in giddiness and vertigo, which, after the 
sale, culminated in congestion of the brain, and for a long 
time prostrated him in mind and body. That by reason of 
this affection, at the time of the first sale, his mind was not 
so clear and capable of making calculations as it was in health, 
and that on that account he was more liable to make a mis- 
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take in his calculations as to what was the aggregate amount 
he was bidding for the land at so much per front foot. This 
was objected to, ruled out by the court, and defendant excepted. 
* 3. It was further in proof, that the defendant had been 
compelled to pay the city taxes assessed on April Ist, 1869, 
between the two sales, but had retained a like sum from the 
amount of his bid at the second sale. The court charged the 
jury that the taxes which accrued on the land between the two 
sales, and which had been paid by the plaintiffs, might be re- 
covered under the above named agreement in this action, and 
defendant excepted. 

4, The court further charged, that if the defendant bid off 
the land at the first sale, and refused to comply with the terms 
of the sale, the administrators had the right to re-sell the prop- 
erty at his risk, and to recover from him the difference be- 
tween the amount of the two sales, and that the difference 
was the true measure of damage without regard to the real 


value of the property independently of the two sales. To 
this charge defendant excepted. 

The jury found for the plaintiffs $1,080 00. The defend- 
ant moved for a new trial because the verdict was contrary to 
evidence, contrary to law, and on the grounds of exception 
above stated. The motion was overruled and defendant ex- 


cepted. 
HiLtyer & Broruenr, for plaintiff in error. 


L. E. BLEcKLEY, for defendants. 


McCay, Judge. 


1. Such a mistake as is set up in this case does not, on its 
face, seem a very reasonable one, and even if it be in its na- 
ture one that the law can correct, it would require a very 
high degree of proof to bring it within the rule laid down 
by the Code, “that the power to correct mistakes must be 
exercised with caution, and to justify it the evidence must be 
clear, unequivocal and decisive.” This mistake depends for 
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its evidence upon the operations of the defendant’s own mind. 
There is no way of meeting it but by the circumstances going 
to show its improbability. Indeed, we are inclined to think 
that, in sales of this kind, such a mistake as this cannot be 
depended on, even if clearly made out. The administrator 
has acted on it, given up the preceding bid, and it is impossi- 
ble to put the parties right. Suppose this mistake be relieved 
against—how do the parties stand? Somebody had bid 
nearly to the amount of defendant’s bid. The administrator, 
as was his duty and right, notives and accepts the bid of the 
defendant. To do this, he is compelled to reject the previous 
bid, and thus the sale is lost altogether. We think to permit 
this defense would be a wrong on this estate, without any fault 
upon the part of the administrator. The estate stands as to 
this in as good an equitable light as an innocent purchaser : 
Code, section 3119, and almost literally within the last clause 
of section 3753, as to equitable estoppels. 

2. We have examined the cases decided by this court on 
this statute, as well as carefully considered the statute itself: 
act of 1831, Prince Digest, 471. The act, in terms, declares 
that the purchaser shall be liable “for the amount of such 
purchase money,” and gives to the officer selling the option 
either to sue for that “amount” or to resell and proceed 
against the bidder for the “deficiency arising from such re- 
sale.” It is the plain intent of the statute to protect the 
beneficiaries of the sale to the full amount of the bid, to pro- 
vide that no harm shall come to them from this repudiation 
of the contract by the bidder. And this is based on the idea 
that the “bid” is the measure of the value. In most cases, 
the last bid is but little in excess of the former, and it is ob- 
viously a wrong to the seller that he is by the last bid com- 
pelled to give up the former. The clear purpose of the stat- 
ute is to provide that either by a suit for the “amount” 
which would include intcrest according to the terms of sale, 
or by a re-sale, on suit for the deficiency, the seller may be 
kept whole and the bidder kept to his bid—to put the seller 
as whole as if the bidder had fully complied. 





206 SUPREME COURT OF GEORGIA. 


Shewmake e a/. vs. Williams. 


3. Under this view of the subject there is no error in the 
charge, and the verdict might have been for a larger sum than 
it was, as even this verdict does not fully meet the measure 
of the bid, under the terms of the sale, and put the adminis- 
trator in the position he would have been had the bidder 
complied with his bid. 

Judgment affirmed. 


JoHn T, SHEWMAKE, assignee, ef al., plaintiffs in error, vs. 
Mary A. WILLIAMs, defendant in error. 


Where the title to land was fradulently procured from the owner and con- 
veyed toa third person, who took with notice of the perpetration of the 
fraud, both deeds will be set aside by a court of equity. 


Equity. Fraud. Deed. Before Judge Grsson. Rich- 


mond Superior Court. April Term, 1874. 
For the facts, see the decision. 
J. T. SHEWMAKE, for plaintiffs in error. 


Hook & Wess, for defendant. 


WaRNER, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants to set aside certain deeds to a house and lot in the 
city of Augusta, on the ground that the same were without 
consideration and had been obtained by deceitful representa- 
tions with intent to defraud the complainant. On the trial, 
it was agreed that the chancellor should determine both the 
law and facts of the case, without the intervention of a jury. 
After considering the evidence submitted at the hearing, the 
chancellor decreed that the deed made by the complainant to 
the defendant Mathews, and the deed made by Mathews to 
the defendant O’ Dowd, be set aside and annulled ; whereupon, 
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the defendants excepted. It appears from the evidence that 
the complainant is a colored woman, that the defendant, 
Mathews, is a colored man, who was engaged in the grocery 
business; that complainant and Mathews were members of the 
same church, he being a deacon thereof; that the deed from 
complainant to Mathews was procured from her on the repre- 
sentations of Mathews, that he wanted it to pledge as col- 
lateral security to raise $800 00 to enable her son, Augustus, 
to become a partner with him in the grocery business ; that on 
the same day he got the deed from complainant, he executed 
an absolute deed for the property to O’Dowd, the other de- 
fendant, for the consideration of $1,500 00, taking O’Dowd’s 
bond to reconvey the property to him, Mathews, on payment of 
that amount. At the time of this transaction, it appears from 
the evidence in the record that Mathews was indebted to 
O’Dowd $721 05, that the papers were drawn up by O’ Dowd’s 
lawyer, who was instructed to draw them so that they would 
stick. There does not appear to have been any consideration 
for the deed from the complainant to Mathews, either good or 
valuable, except his representation to her that he wanted it 
to pledge as collateral security to raise $800 00 to enable her 
son to become a partner with him in the grocery business; 
that this representation to her was false and fraudulent, is man- 
ifested by the fact that as soon as he procured the deed from 
her, he conveyed the property to O’Dowd to secure the pay- 
ment of his own indebtedness to him for $721 05. O’Dowd 
never paid but $100 00 in money to Mathews. The record 
shows that he paid to the lawyer for his services in drawing 
up the papers $43 00; for Mathews’ taxes for the years 1868, 
1869, 1870, $280 25; to Geraty & Armstrong, for Mathews, 
$100 00; and let him have merchandise to the amount of 
$274 89. All these amounts appear to have been paid for 
the benefit of Mathews. The complainant had entire confi- 
dence, as the evidence shows, in her colored brother in the 
church, Deacon Mathews, and it is pretty clear from all the 
evidence, thathe took advantage of that confidence, and fraud- 
ulently procured the deed from her under false pretences for 





208 SUPREME COURT OF GEORGIA. 


Thompson vs. The State of Georgia. 





his own benefit. The court, in passing on the facts of the 
case, having found that O’Dowd had notice in relation to 
the transaction between Deacon Mathews and the complain- 
ant as to the procurement of the deed from her without con- 
sideration, there was no error in rendering the decree setting 
aside the deeds of conveyance. 

Let the judgment of the court below be affirmed. 


JuLIA THompson, plaintiff in error, vs. THe STATE oF 
GEoRGIA, defendant in error. 


1. If neither the bill of exceptions, nor the motion for a new trial, show that 
on the trial of the case before the jury, objection was made to the admis- 
sion of evidence, this court will not entertain an exception to the judgment 
on the ground that illegal evidence was admitted on the trial. 

2. The verdict in this case is sustained by the evidence in the record. 


Criminal law. Practice in the Supreme Court. Before 
Judge Hopxriys. Fulton Superior Court. March Term, 
1874. 


This case turned entirely upon the testimony, except as to 
a point of practice in the supreme court embraced in the first 
head-note. Any further report is deemed unnecessary. 


W. F. Wrient; D. P. Hitt; Peepites & Howe t, for 
plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 


McCay, Judge. 


1. This court has no original jurisdiction; it ean only de- 
cide questions passed upon by the court below, or so involved 
in the judgment that they may or must have been passed upon. 
If evidence go before a jury without exception, the court 
commits no error in not excluding it. Parties often prefer to 
let testimony in that they would have a legal right to exclude, 
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and it is too late after they have taken the chances of a ver- 
dict in their favor, to complain that illegal evidence was ad- 
mitted. To get a new trial, there must be error, and as we 
have said, it is not error to allow evidence not objected to. 
The bill of exceptions is, before this court, the only evidence 
of the rulings of the court, except as the record may other- 
wise disclose. This case seems to have been hurriedly brought 
up. Perhaps were the facts here, the party plaintiff might 
have some right to ask a reversal, but there is nothing set 
forth in the record, or certified by the judge, that will justify 
a reversal. The brief of the testimony is not any record of 
the rulings of the court; that is a:simple record of the testi- 
mony as it went before the jury. The parol rulings of the 
court come here in the bill of exceptions, and it is not fair to 
the judge, nor to the parties, to take statements of what was 
done on the trial from the brief of the testimony. 

2. Whilst the testimony is not overwhelming of the guilt 
of this defendant, yet there is, in our judgment, abundance to 


justify the verdict, and as the judge, who tried the case, is 
satisfied with the verdict, we are clear that we ought not to 
disturb it. 

Judgment affirmed. 


THE CotumBus Factory, plaintiff in error, vs. Joun C. 
HERNDON, sheriff, et al., defendants in error. 


1, When the court undertakes to distribute money in the hands of the sheriff 
according to the respective liens upon the funds in hand, it does so upon 
equitable principles, in view of the priority of the liens created by law 
thereon, for the reason that the money is not subject to levy and sale in 
satisfaction thereof. 

2. Where the property of the defendant was sold under a junior execution, 
and one of older date was placed in the hands of the sheriff to claim the 
fund; and an execution against the plaintiff in such senior 7. fz. was also 
placed in such officer’s hands claiming whatever amount might be awarded 
to such older f. fa., and pending this proceeding, after the aforesaid sale» 
the plaintiff in such senior 7, fa, transferred the same for a valuable con- 


sideration : 
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Hfeld, that the execution against him was nevertheless entitled to whatever 
amount should be awarded to his fi. fa, ' 


Money rule. Sheriff. Executions. Liens. Before Judge 
JAMES JOHNSON. Stewart Superior Court. October Term, 
1874, 


For the facts, see the decision. 
Joun T. CLARKE; G. E. Tuomas, for plaintiff in error. 


M.J.CrawFrorp; Peasopy & Brannon; D. H. Burts, 
for defendants. 


WaRnER, Chief Justice. 


This was a rule against the sheriff for the distribution of 
money in his hands, raised by the sale of Salter’s property, 
under an execution against him. It appears from the evi- 
» dence in the record, that the money in the hands of the sheriff 
for distribution by the judgment of the court, was raised by 
the sale of Salter’s property on the first Tuesday in January, 
1874, under a junior judgment fi. fa. to that of Hill against 
Salter, which was placed in the sheriff’s hands to claim the 
money, and which was the oldest fi. fa. against Salter; and that 
at the same time, the Columbus Factory placed in the sheriff’s 
hands an execution against Hill, if Hill’s execution against 
Salter was entitled to the money in the sheriff’s hands. 
Whilst both executions were in the sheriff’s hands, claiming 
the money as before stated, Hill, for a valuable consideration, 
as the record states, on the 17th of January, 1874, transferred 
his execution in writing to DeLauny, who claimed that the 
money due thereon should be paid to him out of the money 
in the sheriff’s hands, and not to the execution in favor of 
the Columbus Factory against Hill, and the court so decided, 
whereupon the counsel for the factory excepted. 

1. When the court undertakes to distribute money in the 
hands of the sheriff according to the respective liens npon the 
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fund in hand, it does so upon equitable principles, in view of 
the priority of the liens created by law thereon, for the reason 
that the money is not subject to levy and sale in satisfaction 
thereof. Therefore, when Hill’s execution was entitled to the 
money raised from the sale of Salter’s property, the Colum- 
bus Factory, having placed its execution in the hands of the 
sheriff, was equitably entitled to have its lien satisfied out of 
the money in the hands of the sheriff which belonged to 
Hill, and such is believed to have been the uniform practice 
of our courts in such cases. In Welborn vs. Bonner, 9th 
Georgia Reports, 82, this court held that in such cases a 
court of equity did not have jurisdiction on a bill filed, be- 
cause the complainant had an ample and adequate remedy at 
law by placing his execution or judgment in the hands of the 
sheriff, and having the money in his hands distributed by the 
court according to the respective liens upon it created by law. 
The placing of the execution of the Columbus Factory 
against Hill in the sheriff’s hands, was sufficient notice to 
him that it claimed the money, and authorized him to retain 
it until court for its adjudication and distribution. 

2. DeLauny purchased the judgment and execution founded 
thereon whilst this contest for the money in the sheriff’s 
hands was pending, and subsequent thereto, and is chargeable 
with notice of the equitable claim of the Columbus Factory 
on the money in the hands of the sheriff as belonging to 
Hill, at the time he took the transfer of the judgment from 
Hill, and occupies no better position before the court in re- 
spect to his claim on the money than Hill himself would have 
done if he had claimed the money. The Columbus Factory 
having placed its execution in the hands of the sheriff, claim- 
ing the money as belonging to Hill, before the transfer of the 
judgment and execution to DeLauny, it has the superior 
equity, and was entitled to have had the money belonging to 
Hill appropriated to its fi. fa. instead of to the assignee of Hill, 
who obtained his title to the judgment pending the litigation 
betwen the Columbus factory and Hill for the money in the 
sheriff’s hands. When one purchases property pending liti- 
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gation for that property, he acquires no better title to it than 
the one from whom he purchased it had, as against the litiga- 
ting claimant thereto. 

Let the judgment of the court below be reversed. 


JAMES J. Morrison, plaintiff in error, vs. James M. Batt, 
defendant in error. 


A. having a bond for titles to atract of land, makes an arrangement by parol 
with B., to the effect that B. shall pay the balance of the purchase money 
and take a deed, and that the land shall be traded for a city lot, B. to take 
a title in his own name and to sell the city lot, and after paying himself his 
advance and a debt due him, to pay to A,, the profits made by the trade : 

fleld, that this was a trust, and that in asuit by A. for such profits, it was not 
error in the court to charge that it was necessary that the parol proof should 
be clear and satisfactory. 


Contracts. Trusts. Evidence. Charge of Court. Before 


Judge Hopkins. Fulton Superior Court. October Term, 
1874. 


Morrison brought complaint against Ball on the following 
account : 


Fames M. Ball to Pames F. Morrision, Dr. 
1872. January. To cash received on sale of house and lot in city 
of Atlanta, known as the “ Smith place,” placed in the hands of 
said Ball to be disposed of for the use of said Morrison. . . . $9,000 00 
Cr. 
By amount advanced for use of J. J. Morrison, to-wit : Amount paid 
John Neal. . 
Amount paid F. N. Chisolm 
Amount expended on place 


The defendant pleaded the general issue. 

The evidence for the plaintiff made, in brief, this case : 

Morrison held a bond for titles to a farm near the city of 
Atlanta, which he was desirous of selling or exchanging for 
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city property. One F. N. Chisolm owned what was known 
as the ‘Smith place,” in the city, for which Morrison was 
willing to exchange. Chisolm agreed to make the trade pro- 
vided Morrison would pay to him a difference of $1,500 00. 
To this Morrison consented, but not having the funds with 
which to pay either the balance of the purchase money due on 
the farm, or the difference asked by Chisolm, he approached 
Ball to assist him. He proposed that Ball should pay up 
these various amounts, take the title to the “Smith place” to 
himself, sell it, deduct about $1,100 00 which Morrison had 
agreed to allow him on an old transaction between them, also 
the sums advanced by him, and pay over the balance to Mor- 
rison ; he also to have the rent of the “Smith place,” some 
$50 00 or $60 00 per month, for the use of the money. The 
great inducement offered to Ball was that by this means he 
could secure the above claim of $1,100 00 which Morrison 
had agreed to pay him if he ever was able, but which was of 
such a nature that it could not be collected at law. Ball con- 
sented to advance the money, and the trade was consummated 
as above indicated. Subsequently Ball sold the “Smith 
place ” for $9,000 00 ; and Morrison claims a judgment for 
the balance after crediting him with the various amounts 
above mentioned. 

This alleged agreement between Morrison and Ball the 
latter denied. He claimed that he bought the “Smith place” 
absolutely. But the facts relied upon for his defense are un- 
necessary to an understanding of the decision, and are there- 
fore omitted. 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following grounds, to-wit: 

Ist. Because the court erred in the following charge to the 
jury: “If you find from the evidence that Morrison bought 
the Smith property, and that Ball advanced the money to 
pay for it, taking the deed to himself, under an agreement be- 
tween him and Morrison, that he, Ball, was to proceed to sell 
the property and reimburse himself for the money advanced, 
and pay himself certain moneys that Morrison had heen re- 
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lieved from paying by a judgment of court in a case that had 
been pending between them before that time, and pay the 
balance, whatever it might be, to Morrison, this would create 
an implied trust in favor of Morrison, and he may set up 
these facts by parol evidence.” 

2d. Because the court erred in the following charge: “If 
you are convinced from the evidence that this was the trans- 
action, (referring to the first charge given above,) then Mor- 
rison would have a right to recover the balance over and 
above the advances for him and the amount to be paid 
to Ball that had been settled by decree of court against Ball, 
and the amounts expended by Ball in improvements upon 
the property; the balance from the sale of the property, if 
anything, would belong to Morrison.” 

3d. Because the court erred in the following charge to the 
jury: “But to enable plaintiff to recover in this case, he must 
establish the facts by evidence clear, full and satisfactory.” 

The motion was overruled, and plaintiff excepted. 


L. J. Winn; P. L. Mynatt, for plaintiff in error. 


L. E. BLeckLtEy; A. W. Hammonp & Son, for de- 
fendant. 


McCay, Judge. 


We do not care to go into an examination of this volumi- 
nous record. The jury have, by their verdict, evidently 
given the most credit to Mr. Ball, and have accepted his 
version of this affair as the true one. . We have no fault to 
find with them for this ; true, the evidence is very conflicting, 
but the jury is, by our law, the tribunal to pass upon such 
conflict, and it would be illegal, as well as unwise, for this 
court to undertake to review the finding. The only question 
before us is the charge of the judge upon one point. It is 
said that he erred in telling the jury, that in a case like this 
it was necessary that the parol proof should be clear and sat- 
isfactory. It is said that as this was a simple suit for the 
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price of the plaintiff’s land, this charge was wrong, that the 
case is simply one dependent and turning, as do ordinary 
cases, on the weight or preponderance of testimony. The 
suit of the plaintiff, as set forth in his writ, which with the 
pleas formed the issue to be tried, does not go at all for the 
price of the land owned originally by plaintiff. Its claim is 
that the defendant took this Atlanta lot to sell, and that he 
agreed to account for all it would sell for over a certain 
amount to the plaintiff. In other words, it charges that the 
defendant was the mere agent of the plaintiff to seil, and this 
is the question tried, and must have been the question under 
the pleadings. The deeds contradict this. If such was the 
truth of the case, then there was an agreement behind the 
deeds inconsistent with them. In other words, the deeds, 
absolute on their face, were in fact coupled with a trust. To 
get at the plaintiff’s rights, evidence strong enough to con- 
tradict the deeds must appear. We do not think the charge 
was wrong. ‘To engraft a trust on an absolute deed, the evi- 
dence of it, by parol, ought to be clear and satisfactory, other- 
wise a writing is no better, clearer, more satisfactory, than 
parol testimony. The whole theory of the law is different. 
The deliberate reduction of a contract to writing is very fairly 
presumed to be done with intent to express exactly the truth 
of a transaction, and is always treated as such, and it ought 
to require clear and satisfactory proof to establish the con- 
trary. 
Judgment affirmed. 


LicgutTroot & FLANDERS, plaintiffs in error, vs. THomas M. 
FREEMAN, sheriff, defendant in error. 


In answer to a rule to show cause why he should not be attached for con- 
tempt in failing to sell certain land of a defendant under an execution 
which had been levied on it, the sheriff set up that as he was proceeding 
to sell, he was served with an affidavit of illegality, in which the defend- 
ant alleged that he had been adjudicated a bankrupt; that in his schedule 
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of property he had returned the land levied on, and claimed the same as a 
homestead; that he, the sheriff, was unable to determine what he should 
do in the premises, and therefore suspended further action, and returned 
the papers to court for adjudication; that he acted in good faith. The an- 
swer not being traversed, it was proper in the court to discharge the rule. 


Sheriff. Contempt. Rule. Before Judge BAaRTuert. 
Wilkinson Superior Court. October Term, 1874. 


For the facts of this case, see the decision. 
Biount & HARDEMAN, by brief, for plaintiffs in error. 


J.G. Ockineton; F. CHAMBERS, for defendant. 


Warner, Chief Justice. 


This was a rule against the sheriff of Wilkinson county. 
The court, on hearing the answer of the sheriff, which was 
not traversed, discharged the rule, and the plaintiffs excepted. 
It appears from the answer of the sheriff that he had levied 
the fi. fa. placed in his hands on the land of defendant, ad- 
vertised the same for sale, and was proceeding to sell, when 
he was served with an affidavit of illegality by the defendant, 
in which he alleged that he had been adjudicated a bankrupt; 
that in his schedule of property returned to the bankrupt 
court, he had returned the land levied on and claimed the 
same as a homestead in that court, as being exempt from levy 
and sale under said fi. fa.; that he, the sheriff, was unable to 
determine what he should do in the premises, and therefore 
returned the papers to be adjudicated by the court; that he 
was desirous of performing his whole duty in the matter, and 
acted in the utmost good faith, and would have sold the land 
as advertised, but for the reason that he was wholly unable to 
determine what was his duty. The question is not whether 
the defendant’s land is subject to the plaintiff’s fi. fa., but 
the question is, whether the court erred in holding that the 
sheriff was not in contempt of the process of the court in fail- 
ing to sell the defendants’ property, on the statement of facts 
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disclosed in his answer. This case comes within the ruling 
of this court in Heard vs. Callaway, 51 Georgia, 317. 
Let the judgment of the court below be affirmed. 


L. MAnAvovirTcu, plaintiff in error, vs. THE STATE oF 
GEoRGIA, defendant in error. 


On the trial of an indictment for keeping “‘a disorderly house,”’ it was not error 
in the judge to permit the state to prove by a policeman that he had gone 
to the house to arrest a criminal, and that the defendant, who was then 
keeping the house, secreted the person he was seeking in a closet. Such 
an act, standing alone, would not be sufficient upon which to base a con- 
viction, but it might be one act, among others, going to show that the house 
was a disorderly one, 


Criminal law. Evidence. Disorderly house. Before Judge 
Cowart. City Court of Atlanta. December Term, 1874. 


This case is sufficiently reported in the above head-note. 
Goopwin & ANDERSON, for plaintiff in error. 


W. D. Ets, solicitor general pro tem., for the state. 


McCay, Judge. 


Such an act as this standing alone would not make out a 
case against the defendant. But in cases of this character, 
acts very insignificant of themselves, may, with other acts, 
make the defendant guilty. In the present case, there is evi- 
dence of disorder added to this, the act complained of. If 
true, it shows the defendant’s house to be a place of resort for 
offenders against the law, and that he aids, secretes and abets 
them. ‘The act gives color to the other acts—stamps the tem- 
per with which they ave done. A house in which fugitives 
from justice are harbored can be very fairly said to be ill- 
governed and disorderly. We admit that the case made is 
not a very strong one, but the jury and the judge seem to 

VOL. LIV. I5. 








/ 
' 
f 





218 SUPREME COURT OF GEORGIA. 


Lamb zs. Murray. 








have thought the case sufficiently proven, and.we have not 
the right, if we had the wish, to interfere, since there is, with- 
out question, evidence to sustain the verdict. 

Judgment affirmed. 


Hezexran K. Lamp, plaintiff in error vs. JAcosp B. Mur- 
RAY, defendant in error. 


Newly discovered evidence is no ground of new trial where proper diligence 
was not exercised in its earlier discovery; and especiaily where it is not 
probable that such evidence would have changed the result had it been in- 


troduced. 


New trial. Newly discovered evidence. Before Judge 
JAMES JOHNSON. Muscogee Superior Court. May Term, 
1874. 


This case is sufficiently reported in the decision. 
BLANDFoRD & GARRARD, for plaintiff in error. 
Prasopy & BRANnNoN, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants on a promissory note for $800 00, payable to Murray, 
Alderman & Company, or bearer. The note was signed Can- 
dler, Brown & Company. Lamb was the only party served, 
who filed his plea to the action denying that he signed the 
note as a member of the firm of Candler, Brown & Company, 
nor did he authorize any other person to do'so. Upon the 
trial of this issue, the jury found a verdict for the plaintiff. 
The defendant made a motion for a new trial, on the 
ground that the verdict was contrary to the evidence and 
for newly discovered evidence. The court overruled the 
motion, and the defendant excepted. 

We find no error in overruling the motion for a new trial 
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on the statement of facts disclosed in the record. The defend- 
ant did not exercise proper diligence in order to ascertain 
the facts which he now proposes to prove by the newly dis- 
covered evidence of Cody; he should have examined asa 
witness, Candler, who was one of the partners, though not 
sued, and had he have done so, the fair presumption is, that 
he could have proved the same facts by him as he now seeks 
to prove by Cody; besides, it is not at all probable that if 
the newly discovered evidence had begn introduced on the 
trial of the case that it would have changed the result of the 
verdict. 
Let the judgment of the court below be affirmed. 


a 


CoLLeEY H. InMAN, plaintiff in error, vs. THe STATE OF 
GeorGIA, defendant in error. 


I, Since the act of 1872 amends section 4312 of the Code of 1863, by 
changing the words “any other house or building” into the words “any 
other duclding within the curtilage,’ an indictment for larceny from the 

house by privately stealing therefrom, will not lie, unless the house be a 

*‘dwelling house, store, shop, warehouse, or other house within the cur- 

tilage.”’ 

2. When an indictment charged the prisoner with “larceny from the house,”’ 
and then sets forth that he did, on a named day, privately steal certain 
named goods of a certain stated value, etc., from a house, which was not 
one of the houses mentioned in the act of 1872, fixing a penalty for pri- 
vately stealing from the house, and the defendant specially demurred in 
writing : 

Held, that the demurrer should have been sustained, and this is true, even 
though the facts set forth in the indictment might be a good charge of 


simple larceny. 


Criminal law. Larceny. Demurrer. Before Judge Hop- 
Kins. Fulton Superior Court. October Term, 1874. 


Inman was placed on trial for the offense of larceny from 
the house. The material portion of the indictment was as 
follows: “ For that the said Colley H. Inman, in the county 
aforesaid, on the fourth day of October, in the year of our 
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Lord, 1874, with force and arms, in a house, to-wit: in the 
capitol building, by day, privately, wrongfully and fraudu- 
lently, did steal, take and carry away, with intent to steal the 
same, five hundred United States postage stamps, of the value 
of fifteen dollars, and of the personal goods of said state, the 
said Inman having then and there entered said house contrary 
to the laws,” ete. 

The defendant demurred to the indictment on the ground 
that it did not allege jn whose possession the property charged 
to have been stolen was, at the time of the supposed larceny, 
and because it failed to charge any offense punishable by the 
laws of Georgia. 

The demurrer was overruled, and the defendant excepted. 

The defendant was found guilty. He assigns error upon 
the above ground of exception. 


McConneE.Lit & HEYwArD, for plaintiff in error. 


Joun T. GLENN, solicitor general, by H. C. GLENN, for 
the state. 


McCay, Judge. 


1. It is much to be regretted that the amendments to the 
Code of 1863, in relation to larceny from the house, have 
been very carelessly made. Under that Code, as it was ori- 
ginally drafted, there was method and system and clearness in 
the whole subject; but under the act of 1866, reducing the 
grade of offenses, and under the various acts again raising the 
grade, much confusion and uncertainty exists. It is to be 
hoped that the general assembly will very soon review this 
whole subject. It has been only a misdemeanor in this state to 
steal $1,000,000 in specie, whilst it isa felony to steal a prom- 
issory note for $5 00, or a bank bill for $1 00: Section 4312. 
The Code of 1863 made larceny from the house to consist in 
“privately stealing from any dwelling-house, store, shop, or 
warehouse, or any other house or building ;” and section 4316 
declared that “any house, building or edifice, belonging to the 
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state, or a corporate body, or appropriated to public worship, 
or any other public purpose, shall be considered a house or 
building within this class of larceny.” And this was an em- 
inently proper provision, for although the words “any other 
house or building” in the general section describing the of- 
fense, might fairly be said to cover it, yet, under the rule 
that criminal statutes are to be construed strictly, it was wise 
and proper to declare with certainty and precision the legisla- 
tive will. But the act of 1872, restoring larceny from the 
house to a felony, declares that section 4348 of Irwin’s Code, 
(which answers to section 4312 of the Code of 1863,) and 
which reads as follows: Any person who shall, by day or 
night, privately steal, ete, “in any dwelling-house, store, 
shop, or warehouse, or any other building,” shall be so amend- 
ed as to read as follows: “ Any person who, by day or night, 
in any dwelling-house, store, shop, or warehouse, or other 
building within the curtilage, privately steal,” etc. As this act 
reads, larceny from the house cannot be committed within 
“any house or building,” but only within a dwelling-house, 
store, shop, warehouse, or other building within the curtilage 
of these houses, The effect is, as the old law is in terms re- 
pealed by the very words declaring that it shall read as fol- 
lows, that section 4418, in relation to public buildings, must 
be also modified; the building must be a dwelling-house, 
shop, store, or warehouse. It is very possible that this is only * 
a slip of the pen, or a thoughtless introduction of these words: 
“within the curtilage,” by the draftsman. But they are there, 
and it is not for the courts but for the legislature to take them 
out. 

2. This was a special demurrer. On its face the indict- 
ment charged larceny from the house, and set forth facts 
showing the thing done was not larceny from the house. Had 
this been a motion in arrest of judgment, after a verdict of 
guilty of larceny, we should have sustained the finding, since 
larceny is charged. But this was a special demurrer. An 
objection merely formal was good, and the court ought to 
have quashed the indictment. The statute saves many errors 
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after verdict. But before verdict, and by special demurrer on 
arraignment, even formal objections are good. ‘To say that if 
they be overruled, it is not a good ground for new trial unless 
the defect be fatal, would be to deny the right to make such 
objections altogether. We think the indictment was, under 
the act of 1872, defective, and that the court erred in refusing 
to quash it. 
Judgment reversed. 


Tuomas B. WILLIAMS, executor, plaintiff in error, vs. M1- 
CHAEL A. McDowE tu et al., defendants in error. 


1, Where, upon an accounting between an executor and the legatees, a note 
made by the former was found in his inventory of the property of the tes- 
tator and embraced in the appraisement thereof, which he claimed to rep- 
resent an advancement made to him by such testator, he was a competent 
witness to show how he came to return said note in the inventory, but in- 
competent as to any matters which passed between the testator and him as 
to the same, 

. Where the verdict must have been the same even if the excluded evidence 
had been admitted, a new trial will not be ordered, 


Administrators and executors, ‘Witness. New trial. Im- 
material error. Before Judge Kippovo. Jasper Superior 
Court. August Adjourned Term, 1874. 


For the facts, see the decision. 
W. A. Lorron; C. A. Bartvett, for plaintiff in error. 


Key & Preston, for defendants. 


Warner, Chief Justice. 


This was a motion for a new trial, on the ground that the 


verdict was contrary to law, contrary to the evidence, and be- 
cause the court erred in refusing to allow the defendant to 
testify as to the circumstances under which the note, the sub- 
ject matter of the suit, was made, and to explain how he came 





ATLANTA, JANUARY TERM, 1875. 223 





Williams US. McDowell et al. 





to return the note in his appraisement bill. The court over- 
ruled the motion, and the defendant excepted. 

1. It appears from the record that the defendant was one 
of the executors of Daniel McDowell, deceased, and as such 
executor was called on to account for the estate of the testator 
in his hands, It also appears that he returned to the apprais- 
ers of the testator’s estate his own note for $1,000 00, and 
was charged therewith in his appraisement bill, and the ques- 
tion on the trial was whether he should account for the prin- 
cipal and interest dué on that note, or whether, as he insisted, 
it was an advancement made by the testator to him in his 
lifetime. The jury found that he was liable for the payment 
of the note. The defendant was an incompetent witness to 
testify as to what took place between himself and the testator 
in relation to the note, but was a competent witness to testify 
and explain how he came to return the note in his appraise- 
ment bill; but the difficulty in relation to this point in the 
case is, that the bill of exceptions does not state what expla- 
nation he proposed to make or prove, so that this court can 
judge of its materiality, if indeed such explanation, in view 
of the evidence in the record, would have been material. 

2. In our judgment, the evidence in the record is quite 
clear that this note was not an advancement, and was not so 
intended to have been by the testator, and whatever explana- 
tion the defendant might have given for charging himself 
with it in his appraisement bill could not have changed the 
legal status of the note and his liability to account for it as 
part of the assets of his testator. The verdict was right un- 
der the evidence, and we will not disturb it for the alleged 
error in the ruling of the court. 

Let the judgment of the court below be affirmed. 
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Francis L. Dyes, plaintiff in error, vs. CHARLES J. Den- 
HAM, defendant in error. 


. When an action was brought for damages caused by the illegal suing out 
and levy of a distress warrant, and there was some evidence of malice and 
want of probable ground, it was error in the court to charge the jury, that 
‘in this case you cannot find vindictive damages,” and the jury having 
found such damages, it was error in the court to grant a new trial on the 
ground that the jury found contrary to his charge. 

. In an action of trespass the question of damages is a peculiar one, to be 
decided by the jury, and if, under the evidence, the verdict is not unreason- 
able and excessive, the court ought not to interfere. 

. In this case, there was, in our judgment, sufficient evidence to justify the 
verdict for vindictive damages, notwithstanding the defendant’s consulta- 
tion with a respectable attorney. 


Damages. Charge of Court. Immaterial error. New trial. 
Before Judge Gipson. Richmond Superior Court. April 
Term, 1874. 


On the 7th day of December, 1872, Denham made affida- 
vit that on the 25th of November, 1871, by contract in writ- 
ing annexed, Dye rented from him the “Egypt plantation,” 
for the year 1872, and agreed to pay him, as rent, half of 
everything made on the plantation, which he has failed to do, 
and that he was seeking to remove the crop from the premises ; 
that Dye was indebted to him for his half interest in the crop 
as landlord, and for such advances as have been furnished by 
him to make the crop, the sum of $273 05, and also the further 
sum of $66 00 for corn not delivered. 

A warrant was the same day issued and handed to Den- 
ham, who delivered it to Goode Bryan, deputy sheriff. A 
levy was at once made on “one crib of corn containing five 
hundred bushels, more or less.” Denham accompanied the 
sheriff when he made the seizure. 

The agreement referred to in the affidavit was dated No- 
vember 25th, 1871, obligated Denham to furnish the said 
plantation, mules, wagons and plantation tools, then on the 
place and to loan Dye three hundred bushels corn to feed the 
mules during the year. Dye agreed to cultivate the planta- 
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tion, take care of the stock, to shuck the corn then on the 
place belonging to Denham, and to haul to market without 
cost; to do all needed fencing, to furnish seed to plant the 
crop, and the labor, to repay borrowed corn, after which 
everything made upon the place was to be equally divided 
between said parties. 

On the 21st day of December, 1872, Dye made counter- 
affidavit, denying that the sum claimed by Denham as rent 
aforesaid, or any other sum, was due, and tendered the same 
to the sheriff. ‘The sheriff refused to receive such paper and 
proceeded with the sale. 

On June 16th, 1873, Lawrence & Rigsby obtained in the 
superior court, a rule against the sheriff, reciting that said 
sheriff had in his hands a certain sum of money arising from 
sale of corn, under a distress warrant in favor of Denham vs. 
Dye, which said firm claimed under a merchant’s lien, and 
obtained an order requiring said sheriff to return instanter the 
amount of money in his custody, how arising and by whom 
claimed. 

The sheriff answered that he held $180 00 net proceeds of 
sale of three hundred and sixteen bushels corn levied on and 
sold under a distress warrant in favor of Denham vs. Dye, re- 
turnable to April term, 1873, of Richmond superior court ; 
that besides said Stones warrant, he had in his possession a fi. 
fa. on foreclosure of merchant’s lien in favor of Lawrence & 
Rigsby, a fi. fa. on foreclosure of laborer’s lien in favor of 
Sim. Sapp, a common law fi. fa. in favor of Fleming, Staples 
& Company, and a justice’s court fi. fa. in favor of McLaws & 
Ganahil, all claiming said fund. 

At diane, October 18th, 1873, the fund in court was 
distributed by the judge, upon consent that he should deter- 
mine the law and facts. He decided “that proceedings by 
distrese warrant did not lie; that under the contract Dye had 
no right to give any lien or to sell any property until Denham 
was settled with, but that the fund being in court he would 
do what was cquinilile and legal in the premises. He there- 
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fore awarded to Denham $53 20; to Lawrence & Rigsby and 
Sim. Sapp the balance pro rata on their claims.” 

On the 26th day of September, 1873, Dye filed his writ in 
Richmond superior court, claiming $3,000 00 damages from 
the said Denham, for that on the 7th December, 1872, he was 
lawfully possessed, in his own right, of one thousand bushels 
of corn then gathered and housed, together with sundry other 
products then on the Egypt plantation; that on said day said 
Denham maliciously contriving to injure him, well knowing 
that he was not indebted to him for rent, nevertheless made 
vath that he was so indebted $273 05, besides $66 00 for corn 
not delivered, and thereupon caused a distress warrant to issue 
and be levied upon said corn, and the saine to be afterwards 
sold at sheriff’s sale on the first Tuesday in January, 1873. 

At the April term, 1874, said case was tried, whereupon, 
in addition to the proceedings hereinbefore set forth, the fol- 
lowing testimony was submitted ; 

F. L. DyeE—Farmed in 1872 with defendant; was not in- 
debted to Denham on the 7th December, 1872, one cent for 
rent; Denham never claimed that I owed him any rent, or 
made any demand upon me for such debt; Denham and I, 
just prior to the issuing of the distress warrant, had some tri- 
fling dispute, when Denham said “he would break me up or 
sink the plantation ;” not less than nine hundred bushels of 
corn were levied on by the distress warrant, worth seventy- 
five cents per bushel; tendered sheriff counter-affidavit, which 
he refused to receive; estimated damages at $3,000 00; knew 
the amount of corn in the crib from having measured it by 
loads in the division of the crop, and from the number of 
loads hauled out since; recovered nothing from the place 
afier the levy; shucks from corn I had sold were worth $1 50 
per hundred; the distress warrant ruined my credit, prevented 
me from making arrangements to plant another year, and 
threw me and my family upon the world; was delivering corn 
to Lawrence & Rigsby when closed down upon in payment of 
advances; delivered them a load the day of the levy; was 
getting seventy-five cents per bushel for it; was indebted to 





ATLANTA JANUARY TERM, 1875. 227 


— 





Dye vs. Denham. 
Warren when I began farming with Denham, but Warren 
had no lien on mules; had four mules. 

Joun W. Rigssy—Is a member of the firm of Lawrence 
& Rigsby, merchants; in December, 1872, furnished provis- 
ions to run “Egypt plantation,” cultivated by Denham & 
Dye; Denham teld witness that he and Dye were running 
the place on shares, and to credit Dye to the amount of 
$100 00; Dye was delivering corn to firm in payment of ad- 
vances when distress warrant was levied; delivered a load 
December 7th, 1872; foreclosed their lien after levy of dis- 
tress warrant, and got $100 00 in the distribution; credited 
Dye before distress warrant was levied; would not have done 
so afterwards, because could see no prospect of getting pay ; 
declined to go on Dye’s bond to replevy the corn, because 
bond was for double the value of the property; thinks Den- 
ham asked them to assign their claim to him; he came to 
witness and advised him to shut down on Dye; did not do so 
until after Denham had levied his distress warrant; believes 





Dye would have paid him if he had not been shut down on. 

R. W. MarLer—He was the justice of the peace that is- 
sued the warrant; at the request of Denham he added to the 
affidavit the words “also the further sum of $66 00 for corn 
not delivered.” 


FOR DEFENSE. 

C. J. DENHAM—Farmed with Dye in 1872; never had 
settlement; Dye owed a balance; consulted F. H. Miller, 
Esq., upon what course to pursue; showed him the agreement 
under which we farmed ; by his advice sued out and had levied 
the distress warrant; did not do so to injure plaintiff, but to 
recover debt; added to affidavit as prepared by Miller, be- 
cause he told me that the court might not allow me for the 
corn, but to include every charge against plaintiff; is a land- 
lord; didn’t know distress warrant was for collection of rent; 
had issued one before this; witness purchased the corn at 
sheriff’s sale for seventy-one cents per bushel; corn was sold 
at market-house, to be delivered on plantation, six miles be- 
low Augusta, on the river. 
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F. H. Mititer—Defendant consulted witness on the agree- 
_ment; advised him his remedy was by distress warrant; that 
was his legal opinion then, and is so now. 

GooDE Bryan—Was deputy sheriff, and levied distress 
warrant; sheriff could not go, and Denham came to me and 
carried me to plantation in his buggy; he pointed out the 
corn; did not measure it; were good many shucks in the crib; 
estimated the corn in crib to be as entered in levy; turned it 
over to the sheriff. 

C. H. Srs.ey, sheriff—Sold the corn ; answer to rule correct- 
ly states the quantity and net proceeds of sale ; three hundred 
and sixteen bushels, $180 00; costs were $80 additional; corn 
was sold deliverable from plantation six miles below Augusta ; 
Dye tendered counter-affidavit, but witness refused it without 
security. 

The defendant also introduced the original articles of agree- 
ment, a copy of which was annexed to distress warrant and 
heretofore described. 

The jury found for the plaintiff $350 00. The defendant 
moved for a new trial upon the following grounds, to-wit: 

1st. Because the court refused to charge the jury “that plaintiff 
cannot recover unless the evidence shows that Denham’s suit 
against Dye was malicious and without probable cause, and 
before you can find that there was no probable cause, the facts 
and circumstances must have been such as to satisfy a reason- 
able man that Denham, the defendant, had no ground for pro- 
ceeding but his desire to injure the plaintiff.” 

2d. Because the verdict of the jury was contrary to the 
following instructions of the court: “that the plaintiff was 
entitled: to recover only such actual loss as he proves,” and 
“that when a manin good faith institutes a suit, under legal 
advice, he is not liable for exemplary damages, but only for 
the actual damage sustained.” 

3d. Because the verdict of the jury was contrary to the 
charge “that the measure of damages in this case was the dif- 
ference between the value of the corn levied on and sold, and 
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the price for which it sold, to which must be added the costs 
of the proceeding.” 
4th. Because the verdict was contrary to the law and the 
evidence. ?; 
The court sustained the motion and the plaintiff excepted. 


H. Cuay Foster, for plaintiff in error. 


JAMES C, C. Buack, for defendant. 


McCay, Judge. 


1, 2. It is the settled policy of this state that a judge shall 
not, either in his charge or in the progress of the cause, express 
to the jury his opinion upon what has been proven. If he do so, 
it is made the duty of this court, if the judge below refuses 
to grant a new trial, to order one with such directions as this 
court may lawfully grant: Code, section 3248. That the 
judge did this, in this case, is unquestionable. He called their 
attention to the evidence as to the advice of Mr. Miller, and 
after saying that one who, in gogd faith, acted under the ad- 
vice of a respectable lawyer, was not chargeable with vindic- 
tive damages, he said to the jury that in this case they could 
not give vindictive damages. He expressed his opinion to the 
jury that under the evidence, they could not on this point find 
for the plaintiff. He passed his judgment upon the credibil- 
‘ity of the witnesses and on the effect of the evidence. Under 
the statute this was illegal, and had the jury found in accor- 
dance with the charge it would have been the duty of the 
judge, and if he did not do it, of this court, to grant a 
new trial. But the jury did not find according to the charge, 
and therefore this expression of opinion did no harm ; the 
party injured by it does not desire a new trial. The judge 
has, however, granted it because the jury found contrary to the 
charge, and that judgment is complained of. We recognize 
the law to be that a jury is to look to the court for the law; 
that as a general rule, in civil cases, a finding contrary to the 
charge, ought not tostand. But this is, in the main, because 
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the charge is right and the verdict, if contrary to the charge, 
isan illegal verdict. But suppose the charge is wrong? In 
such a case there is no fault in the jury if they find contrary 
to it. Perhaps in a civil case the jury, whatever they may 
think, ought to do as the judge directs them, leaving this 
court to correct the error. But in this case the charge was 
not heeded by the jury—they found contrary to it. It is but 
natural the judge should grant a new trial, and we, in ordi- 
nary cases, where his opinion was one upon the evidence, would 
be slow to interfere with it, since he, the judge, has, under the 
statute, discretion to a certain extent in granting new trials 
under the evidence. At last, therefore, the question is, was 
there such evidence as to the want of malice on the part of 
the defendant below in suing out the distress warrant, as to 
make the verdict of the jury illegal for want of evidence. 

3. Wethink not. True, the evidence that Mr. Miller ad- 
vised him he had a right to a distress warrant is unquestioned, 
and we recognize the law as laid down by the judge, that one 
acting in good faith under such advice, ought not, even though 
the advice be wrong, be subjected to vindictive damages. 
They are a punishment intended as a warning, and it is ab- 
surd to expect that a man shall be warned from doing what 
he has the best of reasons for thinking to be right. But it 
appears that the defendant below had, as was found by the 
judge on the distribution of the money, not only no claim for 
rent but no claim of any kind beyond $53 00. Mr. Miller’s 
advice did not justify a distress warrant for $339 00. It was 
the large claim in this distress warrant which did the harm. 
Had it been for the true amount due, however illegal, it is 
probable the defendant in it could have replevied, and thus 
saved the loss and sale of his property. We see nothing in 
the evidence to explain or justify this. So far as appears, the 
plaintiff in that proceeding not only used an illegal process 
but he used it harshly and oppresively. In the evidence on 
the trial it would have been competent to explain or extenu- 
ate this, but not a word was said. We think Judge Gipson 
overlooked this, and that, in fact, this one circumstance justi- 
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fies the verdict, and if to this be added the other evidence, we 
do not see why the jury were not perfectly justified in their 
finding. These summary processes are very common. Weare 
satisfied they are often abused, and it was not unwise in the 
jury to give this warning. 

Judgment reversed. 


Epwin T. Gray, plaintiff in error, vs. GEorGE S. OBEAR, 
executor, defendant in error. 


1. The repeal of a statute declaratory of what the common law was, without 
more, leaves the common law in full force and operation. 

. A trust estate cannot be created in property for the sole benefit of a male 
who is saz juris, and conveyed to a trustee for the purpose of protecting it 
from his creditors. 

. Where a testator bequeathed property.in trust for the benefit of his son, 


without any limitation as to the extent of his interest in the same, but pro- 
vided that he should be restricted in his expenses to the income thereof, 
and that said property should not be subject to his debts unless made by 
the written consent of the trustee : 

Held, that after said son became of age, there being nothing for the trustee 
to do beyond that which was contrary to the policy of the law, the trust 
was executed and the beneficiary took an absolute fee simple estate therein. 

4. Evidence sustaining a defense not set up by the answer is inadmissible. 

5. A party to a contract is an incompetent witness in reference thereto, where 
the other party is dead; and this rule, of course, excludes an entry made 
by the survivor on an obligation of his to the deceased, after the death of 
the latter, by which the former was released from a portion of such liability. 

6. It is the duty of the court, when requested, to instruct the jury what por- 
tion of the defendant’s answer is responsive to the bill, and what is not. 

7. It is the legal right of a party to have the charge of the court reduced to 
writing. Asa matter of practice, such request should be made before the 
commencement of the argument to the jury. 


Trusts. Laws. Evidence. Practice in the Superior Court. 
Witness. Equity. Charge of Court. Before Judge HI. 
Bibb Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 
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R. F. Lyon; J. & J.C. RuTHERForD, for plaintiff in 
error. 


LANIER & ANDERSON, Hitt & Harris, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant as the executor of William Gray, deceased, calling 
upon him to account for and pay to him the amount of his 
legacy specified in the testator’s- will. On the trial of the 
case, the jury, under the charge of the court, found a verdict 
for the defendant. The complainant made a motion for a 
new trial, on the several grounds set forth in the record, 
which was overruled by the court, and the complainant ex- 
cepted. 

1, 2, 3. The clause of the testator’s will under which the 
legacy is claimed is in the following words: “I give and be- 
queath, at my death, to George 8. Obear, in trust, for the use 
and benefit of my son, Edwin T. Gray, the following negroes, 
(naming them.) I also give to the said George S. Obear, in 
trust as aforesaid, one-fourth of all the money, bonds, stocks, 
land, and personal property of every description, negroes ex- 
cepted, of which I may die possessed, after deducting the 
bonds hereinafter given to the children of Benjamin Patter- 
son Jenkins, deceased. I will and direct that the property so 
given to the said George S. Obear, in trust for my said son, 
Edwin T., shall be managed and controlled by said trustee 
for the use and benefit of my said son, who is to be restricted 
in his expenses to the income arising from said property. 
The said trustee shall have authority to sell or exchange any 
or all of said property and reinvest the proceeds thereof, if he 
shall deem it best for the interest of my said son; but said 
property shall not be liable for the debts or contracts of my 
said son, except when made and entered into by the written 
consent of my said trustee.” The will was executed in July, 
1864; the testator died in 1870. The complainant requested 
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the court to charge the jury “that the trust here set up by 
Obear was what the law defines to be an executed trust ; was so 
at the time of its creation, and if not so originally, if the proof 
shows that Obear has received the property of Gray, render- 
ing his interest certain, and bas reduced it to possession or 
control, that then the trust became executed, and the title and 
the right of possession vested in Gray, the beneficiary,” which 
request to charge the court refused, but charged the contrary 
thereof, that the trust was executory, and not an executed 
trust; that the testator had the legal right to create it, not- 
withstanding his son was sui juris; that it was a good trust 
and must stand; that the testator had the right to put such 
terms and restrictions upon the property bequeathed to his 
son as he saw fit. 

The main controlling question in this case is, whether the 
trust created by the testator’s will was a legal, valid trust, ac- 
cording to its legal effect and operation under the law of this 
state, which would entitle the defendant to retain the property 
in his possession as trustee, and to refuse to account to the 
complainant as executor of the testator therefor? In a legal 
sense, uses and trusts mean exactly the same thing. That the 
statute of 27th of Henry the VIII., concerning uses and wills, 
commonly called the statute of uses, is of force here as a part 
of the law of this state, there can be no doubt. One of the 
evils that sta'ute was intended to remedy was that the prop- 
erty of the cestui que use could not be reached by legal pro- 
cess for his debts. The statute therefore executed the use— 
that is, it conveyed the possession to the use, and transferred 
the use into possession, and thereby made the cestui que use 
complete owner of the property, as well at law as in equity. 
By the statute of this state, trust estates may be created for 
the benefit of any female, or minor, or person non compos men- 
tis: Code, sec. 2306. In other words, the testator in this case 
could have created a trust estate in favor of his son, if he was 
a minor, during his minority, or if he had been non compos 
mentis, and the trust would have been a legal, valid, trust. 
But it is insisted that the act of 1865, which repealed that 

VOL. Liv. 16. 














234 





SUPREME COURT OF GEORGIA. 


Gray vs. Obear. 


portion of the 2287th section of the Code which declared 
“that trust estates cannot be created in any property for any 
male person of sane mind,” was intended to change the law 
in relation to that class of persons. Weare inclined to think 
that it was the intention of the legislature, in passing the act 
of 1863, only to repeal so much of the section of the Code 
referred to in the act as prohibited the creation of trusts, ex- 
press or implied, in any property for any male person of sane 
mind, and not to repeal that portion of the Code which de- 
clared that a trust estate could not be created in any property 
for any male person of sane mind. The caption of the act 
and the words jn the body of it only refer to the creation of 
trusts, and not to the creation of trust estates. But be that as 
it may, that section of the Code which declared that a trust 
estate could not be created in any property for any male per- 
son of sane mind, was only declaratory of what was the com- 
mon law of force in this state at the time of the adoption of 
the Code, and the repeal of that declaratory statute, without 
more, left the common law applicable to that question in full 
force and operation. In our judgment, a trust estate cannot 
be created in property in this state for the sole benefit of a full 
grown man, who is sui juris, and be conveyed to a trustee for 
the purpose of protecting it against his creditors, or for the pur- 
pose of depriving him of the free use and enjoyment of such 
property as the owner thereof. By the act of 1521, (the provi- 
sions of which are substantially embodied in the Code,) all be- 
quests and devises of property, real or personal, shall be held 
and construed to vest in the person to whom the same are made, 
an absolute, unconditional, fee simple estate, unless it be other- 
wise expressed, and a less estate mentioned and limited in such 
bequest or devise: Cobb’s Dig., 169. The testator, by his will, 
‘bequeathed and devised the property therein mentioned to 
Obear, in trust, for the use and benefit of his son, Edwin T., 
without any limitation or restriction as to the extent of his 
interest in the property conveyed. In other words, Obear, 
the trustee, was a mere conduit, through which the estate con- 
‘veyed -by the testator passed to Edwin T., the complainant. 
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All the trustee had to do, by the terms of the will, was to 
restrict the cestui que trust from the free use and enjoyment 
of his own property, and to protect it from the payment of 
his debts, which is contrary to the policy of the state. There 
being nothing for the trustee to do, by the terms of the tes- 
tator’s will, except to restrain the cestui que trust from the free 
use and enjoyment of his own property and to protect it from 
the payment of his debts, the statute of uses executed the 
trust, and transferred the use into possession, and made Edwin 
T., the cestui que trust, the complete owner of the property, 
both in law and equity. In an executed trust for the benefit 
of a person capable of taking and managing property in his 
own right, the legal title is merged immediately into the equi- 
table interest, and the perfect title vests in the beneficiary ac- 
cording to the terms and . limitations of the trust: Code, sec. 
2314. It is true that a testator, by his will, may make any 
disposition of his property he pleases which is not inconsist- 
ent with the laws or contrary to the policy of the state: Code, 
sec. 2399. But if an estate is conveyed to one person for the 
use of, or upon a trust for another, and nothing more is said, 
the statute of uses immediately transfers the legal estate to 
the use, and no trust is created, although express words of 
trust are used. So absolute is the statute that it will operate 
upon all conveyances in the words above stated, although it 
was the plain intention of the settler that the estate should 
vest and remain in the first donee, for the intention of the 
citizen cannot control express enactments of the legislature, 
or positive rules of property: Perry on Trusts, section 298. 
In our judgment, inasmuch as Edwin T. Gray is sui juris, he 
took an absolute estate in the property bequeathed and de- 
vised to him by his father’s will; the trust was executed, 
and he is entitled to recover the possession thereof from the 
defendant, as executor. ‘The court, therefore, erred in refus- 
ing to charge the jury as requested, and in the charge as given 
in relation to that point in the case. Our judgment is con- 
fined to the trust declared in the testator’s will now before us. 
Whatever trusts a testator may lawfully create by his will 
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which the statute of uses or the provisions of our Code will 
not execute in favor of the cestui que trust, is not now before 
us for consideration. 

4, The court erred in allowing Burnett and the other wit- 
nesses, to testify as to the mental incapacity of complainant, 
over his objections, on the ground that the defendant had not 
alleged in his answer that the complainant was non compos 
mentis, or that he was a person of wnsownd mind. 

5. The court also erred in allowing the defendant to testify 
in relation to any contract or agreement made between him- 
self and Gray, the testator, respecting the $5,700 00 receipt 
for railroad stocks and bonds, inasmuch as Gray, the other 
party to the contract or agreement, was dead. It was also 
error in admitting in evidence the entry made on the back of 
the obligation by the defendant in pencil writing, since the 
death of the testator. 

6. The court also erred in not instructing the jury what 
part of the defendant’s answer was responsive to the allega- 
tions in complainant’s bill, and what part thereof was not re- 
sponsive, having been specially requested to do so. 

7. It was the legal right of the complainant to have had 
the charge of the court to the jury reduced to writing. Asa 
matter of practice, however, when either party in the cause 
shall require the charge of the court to be in writing, such re- 
quirement or request should be made of the court before the 
commencement of the argument to the jury, so as to enable 
the court to note the points made, and be the better prepared 
to give its charge in writing after the close of the argument. 
Holding as we do that the trust contained in the testator’s 
will, was an executed trust, that the title to the property vested 
in the complainant, and he having the right to require the 
defendant to account therefor, as executor, we express no opin- 
ion in regard to the questions made in the record as to the re- 
moval of the defendant as trustee of complainant. 

Let the judgment of the court below be reversed. 
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Isaac WINSHIP, plaintiff in error, vs. WILLIAM R. PHILLIPS, 
defendant in error. 


It is a legal and proper defense in a claim case, for the claimant to show that 
the execution is paid off, or that the plaintiff has, in any way, lost his lien 
on the property in dispute, and a judgment of a proper court, declaring 
land subject to a 7. fa., is conclusive between the parties, as to all matters 
which were, or under the law might have been, set up to show the property 
not subject, 

Injunction. Claim. Judgments. Before Judge HopxKrins. 


Fulton county. At Chambers. March 30th, 1875. 


Winship filed his bill against Phillips for the purpose of 
enjoining the sale of certain lands which he had purchased 
from one John H. Lovejoy, under executions against the lat- 
ter of older date than the sale to complainant. He alleged 
facts tending to show that said fi. fas. were satisfied. Admit- 
ted that upon the trial of a claim ‘filed to the property by him, 
the lands had been found subject, but claimed that his bill 
alleged new facts which were then unknown to him. 

The answer of the defendant set up that all the questions 
made by the bill, with one exception, were passed upon on the 
trial of the claim, and that such new matter could have been 
then presented, as the facts were all known to the complain- 
ant; that the judgment of the superior court in the claim case 
was affirmed by the supreme court: See 52d Georgia Re- 
ports, 593. 

The injunction was refused, and complainant excepted. 


PeepLes & Howe t, for plaintiff in-error. 


J. BranHAM; A. B. CuLperson; P. L. Mywnart, for 
defendant. 


McCay, Judge. 


We are clear that on the trial of a claim case, under our 
statute, it was, even before the enlargement of the equity 
powers of the superior court, competent for the claimant to 
set up any reason, whether at law or equity, why the prop- 
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erty was not subject to the levy. The form of the issue is, 
as tendered and joined under the practice—“ is the property 
subject, or not?” This opens the door widely to anything 
that the issue covers. It is evident, too, that the very issue 
made by this bill was made on the claim case. The record 
shows this to be true. Now whatever may be the true rule 
as to equitable defenses being barred because not set up at law, 
it is clearly the case, that as, under our law, they may be set 
up, if they be in fact set up, the judgment is conclusive. So 
long as the judgment stands it is a bar. If there was sur- 
prise, mistake, or if there be new evidence which the party 
has got, and he was duly diligent and without fault, equity 
will set aside a verdict so rendered, and graut a new trial. 
But the verdict is conclusive while it stands, and other courts, 
nay the same court, in a collateral proceeding, will not allow 
it to be questioned. Obviously the whole intent of this bill 
filed in Fulton county is to avoid the effect of the verdict in 
Floyd finding this property subject. We are not prepared 
te say there may not be some equitable rights, according to the 
charges in the bill against Phillip’s fi. fas., but we are con- 
strained to say that, in our judgment, the verdict on the claim, 
case covers them. If the claimant set up this same defense, 
and it appears that he did, he cannot in this way get relief 
from his failure to produce all the evidence he now says he 
has, unless he shows that he could not have got it by proper 
diligence, and even then his redress, as we have said, is at the 
court which gave the judgment, or by a direct proceeding. 
The same view practically controls the case made as to the 
other judgments. If they are levied, the claimant may file 
his claim affidavit and on that trial he may make any issue he 
now offers to make The court trying the claim can notice 
any right a court of equity can do. If the claimant can show 
that the execution controlled by Phillips is paid off, or that 
Philips has lost his lien by failing to get his money out of the 
proceeds of the bankrupt sales, or that he has got, or is charge- 
able with it. He, the claimant, has a right so todo. 

Judgment affirmed. 
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Exiza J. BARNETT et al., plaintiffs in error, vs. THe PEo- 
PLE’S BANK OF Newnan et al., defendants in error. 


Where the evidence is conflicting this court will not interfere to control the 
discretion of the chancellor in refusing an injunction. 


Injunction. Before Judge BucHanan. Heard County. 
At Chambers. January 30th, 1875. 


For the facts, see the decision. 
B. H. Biauam; C. W. Masry, for plaintiffs in error. 


J. B.S. Davis; A. D. Freeman; F. S. Lorrin, for de- 


fendants. 


WARNER, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant praying for an injunction and the appointment of a 
receiver. The presiding judge granted a rule to show cause 
why the injunction prayed for should not be granted, on the 
hearing of which the injunction prayed for was_ refused. 
Whereupon, the complainant excepted. From the evidence . 
before the presiding judge, as disclosed in the record, the main 
question upon which the complainant’s equity was based de- 
pended upon the fact whether the deed to the land in contro- 
versy, made by Barnett on the 24th of January, 1874, to the 
defendant, was an absolute sale of the land to it, or whether 
that deed was merely a security for the debt which Barnett 
owed the.defendant. Upon this point in the case the evi- 
dence is conflicting, though the weight of the evidence, coupled 
with the fact that Barnett rented the land from defendant and 
gave his note for the rent thereof for the year 1874, would 
seem to be in favor of an absolute sale of the land by Bar- 
nett to the defendant. Inasmuch as the evidence is conflict- 
ing upon the main point in the case, this court, according to 
its repeated rulings heretofore made, will not interfere to con- 
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trol the discretion of the presiding judge in refusing the in- 
junction. 
Let the judgment of the court below be affirmed. 


JouNn B. Gorvon ef al., plaintiffs in error, vs. WILLIAM R. 
PuHILutps, defendant in error. 


A sells land to B, making a bond for title when the purchase money is all paid. 
B sells to C, and by consent of all parties the bond is canceled, and a deed 
made by A to C: 

Held, that in an action by A against B on the note for the purchase money, he 
cannot set up a failure of the title. Nor does it alter the case that he holds 
C’s notes as collateral. 


Warranty. Bond for title. Vendor and purchaser. Be- 
fore GEORGE HiL.LyeEr, Esq., Judge pro hae vice. DeKalb 
‘Superior Court. September Term, 1874. 


William R. Phillips brought complaint against John B. 
Gordon, Thomas C. Howard and A. B. Reagan, on four notes, 
each for $250 00, dated May 2d, 1868, and due at three, six, 
nine and twelve months, respectively, the consideration express- 
ed being “value received for part pay for loton which Gate City 
Machine Shop is situated.” The defendants pleaded failure 
of consideration. ; 

The facts presented by the testimony were as follows: 

The notes sued on were given by the defendants to the 
plaintiff in part payment for the property specified therein, 
they taking his bond conditioned to make title when the same 
were paid. Defendants sold the lot to Glenn & Wright, 
transferring to them the aforesaid bond for titles, directing the 
plaintiff to mske title to them, and taking their notes for the 
purchase money. The deed was executed to Glenn & Wright 
as directed. These notes were transferred to the plaintiff as 
collateral security for the notes sued on, but had never been 
paid. The property was subsequently sold under an exe- 
cution against Hammond Marshall, from whom the plaintiff 
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had purchased, based on a judgment of older date than the 
sale to the plaintiff. 

The jury found for the plaintiff. The defendants moved 
for a new trial because the court erred in charging ‘‘that if 
the defendant transferred or parted with the bond for titles 
received by them from the plaintiff at the time the notes were 
given, they became, from that time, strangers to the title, and 
its validity or invalidity would not affect their liability on the 
notes, and in such case plaintiff would be entitled to recover.” 

The motion was overruled, and the defendants excepted. 


L. E. BLeckLey; M. A. CANDLER, for plaintiffs in error. 


L. J. Winn, for defendant. 


McCay, Judge. 


We are not at all prepared to say that, before a proper fo-’ 
rum and with the proper parties, and with such allegations. 
as were asserted as true on the argument, these parties are 
without redress. But we think as the case stood, and as it 
now stands, the charge of the court was right. Glenn & 
Wright, and they alone, have Phillips’ deed. ‘To allow these 
plaintiffs in error to set off against their notes the value of the 
land lost by the breach of Phillips’ warranty to Glenn & 
Wright, would be no defense by Phillips to an action by them 
or their vendees on that warranty. General Gordon and his 
co-purchasers got no warranty and have given none. If Glenn 
& Wright be insolvent, and if the other matters set up on ar- 
gument here be true, we do not say that these defendants may 
not have some rights of subrogation, etc. But with the pres- 
ent parties and allegations and pleadings, to give to these de- 
fendants the right to set np the warranty to Glenn & Wright, 
would be to expose Phillips to the same difficulty they are 
in. Who shall say that Glepn & Wright have not sold to 
parties who may have a right to sue Phillips on his deed ? 
The legal right of the plaintiffs in error is clearly gone. They 
got no warranty, and they gave none. If they have any 
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rights it is by virtue of the equities that may arise out of the 
situation of Glenn & Wright and their status as to this land. 
This matter could not have been considered by the court as 
Glenn & Wright were not parties, nor did any facts appear 
to justify the court in charging the jury as to the question of 
subrogation, since it did not appear who was the party at 
present entitled to sue on Phillips’ deed. 
Judgment affirmed. 


Joun H. Watston, plaintiff in error, vs. THE STATE OF 
GEorRGIA, defendant in error. 


1. The defendant was indicted for the offense of murder. The evidence in- 
troduced upon the trial was purely circumstantial. The following verdict 
was returned: “ We, the jury, find the defendant guilty, and that he be 
imprisoned in the penitentiary at the mercy of the court:”’ 

feld, that the verdict was not too uncertain to be executed by the judgment 
of the court; that its legal effect was to restrict the court from inflicting any 
other penalty than imprisonment in the penitentiary for life, as prescribed 
by the statute. 

2. The verdict is supported by the evidence. 


Criminal law. Murder. Verdict. New trial. Before 
Judge BucHanan. Heard Superior Court. September 
Term, 1874. 


For the facts of this case, see the decision. 


B. H. Bienam; J. B.S. Davis; F.S. Lorrin; W. W. 
MERRILL, for plaintiff in error. 


Tuomas W. Latua,, solicitor general, by C. W. Masry, 
for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, and 
on the trial thereof, the jury returned the following verdict : 
“We, the jury, find the defendant guilty, and that he be im- 





s 
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prisoned in the penitentiary at the mercy of the court.” The 
defendant made a motion in arrest of judgment, on the ground 
that the verdict was uncertain and illegal, and also made a 
motion for a new trial on the several grounds therein set forth, 
- which motions in arrest of judgment and for new trial were 
both overruled, and the defendant excepted. 

1. By the 4323 section of the Code, it is declared that 
“the punishment of murder shall be death, but may be con- 
finement in the penitentiary for life in the following cases : 
By sentence of the presiding judge, if the conviction is founded 
solely on circumstantial testimony, or if the jury trying the 
traverse shall so recommend. In the former case, it is discre- 
tionary with the judge; in the latter, it is not.” Is the ver- 
dict of the jury in this case, in view of the foregoing provis- 
ion of the Code, void for uncertainty, and therefore illegal ? 
Verdicts are to have a reasonable intendment, and are to re- 
ceive a reasonable construction, and are not to be avoided, 
unless from necessity : Code, sec. 3561. That it was the in- 
tention of the jury to find the defendant guilty of the offense 
with which he was charged in the indictment there can be no 
doubt, for they have said so in express words in their verdict. 
There can be no reasonable doubt, from the verdict, that the 
jury intended that the defendant should be punished for the 
offense of which they found him guilty, by imprisonment in 
the penitentiary; but, instead of saying he should be impris- 
oned in the penitentiary for life, they say that he should be 
imprisonel in the penitentiary at the mercy of the court. So 
much of the verdict as related to the mercy of the court, was 
surplusage, because the law fixed the time for which he should 





be imprisoned in the penitentiary when the jury recommend 
that mode of punishment. The legal effect of the verdict of 
the jury, therefore, was to restrict the court from inflicting 
any other penalty than imprisonment in the penitentiary for 
life, as prescribed by the statute. The jury are not author- 
ized by the statute to fix the penalty, but only to recommend 
the mode of punishment, and having recommended that the 
defendant be imprisoned in the penitentiary, at the mercy of 
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the court, and the court having no discretion, under the law, 
to exercise any mercy, the legal effect of the verdict was to 
authorize and require the court to imprison the defendant in 
the penitentiary for the time fixed by law. Such, in our judg- 
ment, is the reasonable intendment of the verdict, and such is 
its reasonable construction, in view of the provisions of the 
4323d section of the Code. 

2. One of the grounds in the motion for a new trial is, that 
the verdict is contrary to the evidence, and strongly and de- 
cidedly against the weight of the evidence. The evidence 
against the defendant was solely circumstantial evidence. It 
appears from the evidence in the record before us that on the 
13th of June, 1874, the report of a gun was heard by one of 
the witnesses just before sun-down ; saw deceased’s horse com- 
ing by him with only saddle and bridle on; went in the di- 
rection from which the horse came, about five hundred and 
fifty yards, and found the body of deceased on the side of a 
settlement road; had the appearance of having been recently 
shot with a load of buckshot. The evidence shows that the 
defendant was in the vicinity of the place where the body of 
the deceased was found, about that time of the evening, as he 
said, hunting a pig. The evidence also shows that the de- 
fendant and deceased had a difficulty at a mill about the mid- 
dle of the same day; that angry words passed between them. 
About three o’clock of the same day, defendant borrowed a 
doubled-barreled shot gun from one of his neighbors, said he 
wanted no ammunition but a little powder, the gun,and shot 
bag were handed to him, took both with him, and returned 
the same about dusk that evening. It was also in evidence 
that defendant had some buckshot in his possession. There 
are several other circumstances detailed by the evidence, such 
as the mark of the breech of the gun resting on the ground 
at the briar patch, where it appeared the person who fired the 
gun had been standing, the size of which corresponded with 
that which the defendant had borrowed ; but the circumstance 
which most emphatically points to the defendant as the perpe- 
trator of the crime, is the pieces of paper which were found 
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between the body of the deceased and the place where the as- 
sassin stood at the briar patch, having the appearance of hav- 
ing been used as gun wadding, on one of which was part of 
an obituary notice, the other part of which was found in the 
shot bag which the defendant had with him, and which was 
part of the LaGrange Reporter newspaper. In view of all 
the evidence, as disclosed in the record, we cannot say that the 
verdict of the jury was wrong, the more especially as there 
was no attempt by the defendant to account for himself at the 
time the crime was perpetrated. Murder by assassination 
can rarely be proved except by circumstantial evidence, and 
as the jury were satisfied as to the guilt of the defendant from 
the evidence before them, and the presiding judge, before whom 
the case was tried, having refused to grant a new trial, we will 
not interfere to control the exercise of his sound discretion in 
that respect. There were several exceptions taken to the rul- 
ings of the court during the progress of the trial, none of 
which, in our judgment, were well taken, and we merely re- 
fer to them for the purpose of showing that the same have not 
escaped our notice and consideration. 
Let the judgment of the court below be affirmed. 





WitiiAM A. WALTON et al., executors, plaintiffs in error, vs. 
Tue Auausta CANAL ComMPANY, defendant in error. 


I. It is not a good cause for.a new trial that the losing party has discovered, 
since the verdict, that one of the jurors who tried the cause was an appli- 
cant, or was about to be an applicant, for the office of policeman under the 
city government, which government was a party to the suit, and had the 
verdict, as was claimed, too favorable to it. 

. The charge of the judge in this case was not unfair to the plaintiffs in 
error. 

3. The verdict of the jury is not so contrary to the evidence as to justify 
this court in overruling the judgment refusing a new trial. 


Jury. Newtrial. Before Judge Grsson. Richmond Su- 
perior Court. April Term, 1874, 
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This ease was an appeal from the award of arbitrators ap- 
pointed to assess the damages done to the estate of Benjamin 
H. Warren by reason of the appropriation of certain lands 
belonging to said estate by the canal company. The canal 
company was, in fact, the mayor and council of the city of 
Augusta. The evidence is omitted as unnecessary to an un- 
derstanding of any principle of law involved. The jury 
found for the executors $5,594 50. They moved for a new 
trial upon the following grounds, to-wit : 

Ist. That the verdict of the jury gives grossly insufficient 
damages, and is strongly against the weight of the evidence. 

2d. That the court misled the jury, and caused them to 
believe that they could not allow anything for damages caused 
by obstructing access to fisheries, or by obstructing access to the 
river, by charging as follows: “ As it is, there can be no dam- 
ages awarded for these obstructions, then the actual damage 
is the value of the land taken by the company, and agreed to 
be taken and paid for, and the land overflowed. In estimating 
the value for agricultural purposes, you may also consider any 
other purposes, its value as a fishery, and you may take that 
into consideration. Whatever damages these fisheries may have 
sustained by the enlargement, that is an element of damage, 
and you may add that.” 

3d. That the court misled the jury by charging them: “You 
will then write your verdict, we, the jury, find for the owners 
of the land $5,000 00, or $3,000 00, or $2,000 00, or $10,- 
000 00, as you may find the amount to be,” thereby leading 
the jury to believe that they could find as low as $2,000 00, 
or $3,000 00, when the smallest valuation on the land taken 
was $3,996 00, and the jury were thereby caused to proceed 
on a wrong basis. 

4th, That the court erred in charging the jury, “‘ Numbers of 
witnesses do not decide—twenty against one, or at least against 
two, or two against twenty,should not prevail. Avoirdupois 
weight, or mere numbers does not decide.” 

5th. That since rendition of the verdict, it has been discover- 
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ed that one of the jurors was a contractor on the canal,and an- 
other was an applicant for a position under the city. 

In support of the last ground, Olin testified (under order 
of court, declining to give his affidavit, as also did another 
witness, Crump,) that Best, one of the jurors, told him before 
the trial that he had made, or was about to make, appli- 
cation for the position of policeman of the city of Augusta; 
that since then he had seen him on the police force. Crump 
testified to the same facts. Against the motion, Mr. Foster, 
counsel for city, testified that in striking the jury, Estes, the 
mayor of said city, told him to strike Best off, as he might 
have feeling because of having been discharged from the police 
force some time before. Estes testified to the same effect, and 
added, that so far as he knew, Best was not an applicant to 
the mayor or council for position on the police force, and that 
when he was re-appointed afterwards, it was done without 
reference to this case. 

The motion was overruled and the plaintiffs excepted. 


W. H. Hutt; Hoox & Wess, for plaintiffs in error. 


JAMES C. C. BLhack; H. Cuay Foster, for defendant. 


McCay, Judge. 


1. The interest of this juror—the presumption of his bias, 
is extremely remote. The affidavit does not even show he 
was an applicant for office under the city government. The 
witnesses qualify even this by saying, “or was about to be.” 
If it were a good ground for new trial that a juror was in 
any way situated as to make it desirable for him to make fair 
weather with one of the parttes, we fear few verdicts would 
stand. ‘To justify setting aside a verdict on the ground of 
a prejudiced juryman, either the fact of bias should appear, or 
such a relation between the parties, as that of kindred, or the 
actual relation of master and servant, from which the law in- 
fers bias. It would be extending the inference beyond all rea- 
sonable bounds, to say that one is biased who is seeking to be 
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the servant of another, or who is about to seek to be so. It 
appears, too, from the counter-affidavits, that the juror had, in 
fact, been discharged from the city service, and the inference, 
if any, would be bias against the city. 

2. We do not think the charge, taking it altogether, was 
unfair to the plaintiff in error. The difference between dam- 
age to the fisheries by flooding them or diverting the water, 
and damage by making them less accessible, is not very per- 
ceptible, and the judge put before the jury fully that injury 
to the fisheries, was one of the matters for them to pass upon. 
Nor in his statement that the agreement took out of the case 
damage for the land cut off on the side of the river, is there, 
by any fair inference, any exclusion of the question of damage 
for difficulty of access to the fisheries. The whole charge 
must be taken together, and no jury at all attentive to the 
charge could be misled. It is evident, too, from the verdict, 
that the question of damages for difficulty of access to the 
fisheries was considered. 

3. We suspect the real ground of this motion turns on the 
verdict and that the other grounds are only put in as a make 
weight. We think the verdict not contrary to the testimony. 
We know nothing of the high character of the witnesses on 
one side, or the humbleness of those on the other, and there 
is certainly a plenty of testimony, if the jury believed it, to 
authorize the verdict. As to the fisheries, we cannot but 
think the statements of some of the witnesses of the land 
owner very extravagant. An income, such as they estimate, 
would make the fact that they had been in the main abandon- 
ed, inexplicable. At any rate, the jury are not only the legal, 
but the proper judges of the credibility of the witnesses, and 
it would be a violation of the uniform rulings of this court 
for us to interfere. We must say, too, that we think the 
plaintiffs in error‘ought to be satisfied. They have got more 
than, under their own oath to the tax receiver, their land was 
worth. Even the fisheries do not seem to have made any . 
large element of its value, when they came to give it in for 
taxes. We can understand how counsel, in the warmth of 
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their interest for their clients, may see very great damage in 
this appropriation, but a jury, under oath, or a court of review, 
must take a far less onesided view of the matter. 

Judgment affirmed. 


GEORGE Favor, plaintiff in error, vs. Tae STaTE oF GEOR- 
GIA, defendant in error. 
1. A confession induced neither by hope of benefit nor fear of injury, is ad- 
missible. 
2. Where two defendants were jointly indicted, jointly arraigned, and plead- 
ed not guilty, and the jury returned a verdict finding “the prisoner at the 
bar guilty,” no legal judgment can be pronounced thereon. 


Criminal law. Evidence. Confessions. Verdict. Be- 
fore Judge UNDERWOOD. Coweta Superior Court. March 
Adjourned Term, 1874. 


There was no evidence to show that the confession testified 
to by the witness Moses, referred to in the decision, was in- 
duced by hope of benefit or fear of injury. 

For the remaining facts see the decision. 


Pp. F. Sarrg, for plaintiff in error. 
Tuomas W. Latuaw, by brief, for the state. 
WARNER, Chief Justice. 


It appears from the record in this case, that George Favor 
and Fannie Tucker were jointly indicted for the offense of 
murder ;that both were arrainged and pleaded not guilty. The 
following verdict appears in the record: “ We, the jury, find 
the prisoner at the bar guilty ;” signed, John Askew, foreman. 
The names of the traverse jurors do not appear in the record. 
A.motion was made for a new trial and to set aside the ver- 
dict, on the ground that the verdict was contrary to law, con- 
trary to the evidence, and because there were two defendants 

VOL. LIV. 17. 
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jointly indicted for the same offense, and the verdict does not 
specify which of the two defendants at the bar was found guilty; 
that the verdict was too indefinite, and uncertain. Because 
the court erred in permitting the confessions of the defendant 
to be given in evidence to the jury, said confessions having 
been induced by fear. ‘The court overruled the motion and 
the defendant excepted. 

1. There was no error in admitting the confession of the 
defendant made to Moses, under the statement of facts dis- 
closed in the record. The verdict of the jury was not founded 
on the confessions of the defendant alone ; there was other cor- 
roborating evidence, particularly the conduct of the defendant 
when search was being made for the body of the deceased in 
the well where it was found, and therefore the verdict was not 
contrary to law, under the evidence. 

2. As the verdict of the jury is presented by the record be- 
fore us, no legal judgment can be rendered upon it. Two 
defendants were jointly indicted for the alleged offense, and 
both were jointly arraigned and pleaded not guilty. Which of 
the two did the jury try and find guilty? There is nothing 
in the record going to show that the defendants severed on 
the trial, or that either of them was tried separately from the 
other. The question recurs, which was found guilty by the jury? 
The judgment of a court depriving a human being of his or her 
life upon such a record as is here presented, cannot be sus- 
tained by this court or any other court where life and liberty 
are protected by law. When the state seeks to deprive the 
citizen of his or her life and liberty, the record of his or her 
conviction must affirmatively show on the face thereof, that it 
has been done in accordance with the laws of the land. It 
may be that the entire record of the case in the court below, 
is not here, but there was no suggestion of a diminution of 
the record ; the state, as is quite tov often the case in impor- 
tant criminal cases before this court, was only represented by 
the brief of the solicitor general of the circuit. Why the 
public interest of the state in criminal prosecutions before this 
court, should not be as carefully looked after and attended to, 
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as the cases in which private interests alone are involved, is 
not at all apparent to us, especially in view of the proper execu- 
tion and enforcement of the public laws of the land for the 
protection of the people thereof. As the facts appear in the 
record before us, we feel constrained to reverse the judgment 
of the court below in not setting aside the verdict and grant- 
ing a new trial, 
Judgement reversed. 


THE CENTRAL RAILROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. REUBEN W. CARSWELL, trustee, defend- 
ant in error. 


An action against the Central Railroad and Banking Company for a trespass 
in entering upon land, occupying it with its road-bed, cutting down the 
timber, etc., is properly brought under the act of 1869, in the county where 
the trespass was committed. 


Railroads. Trespass. Jurisdiction. Venue. Before Judge 
Gipson. Burke Superior Court. May Term, 1874. 


Carswell, as trustee, brought trespass against the Central 
Railroad and Banking Company, to recover damages for en- 
try on his lands, cutting timber, moving earth, ete. The suit 
was instituted in Burke county, where the lands were located 
and the trespass was committed. The defendant pleaded to the 
jurisdiction, alleging that the action should have been brought 
in Chatham county, where its principal office for the transac- 
tion of business, and its legal residence was located. 

The plea was overruled and the defendant excepted. 


J.J. Jones; Jackson, Lawton & BasinGer, for plain- 
tiff in error. 


CarswELL & Denny; Hook & WEnsp, for defendant. 
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McCay, Judge. 






The act of 1869, providing that the words “in or by the 
running of the cars or engines” shall be struck out of section 
3339 of the Code, (Irwin’s,) leaves that section very broad. It 
thus covers “injuries” of any kind, since it will then read 
that the action may be brought in the county where the cause 
of action originated, when any one has been “injured” in per- 
son or property. Is the wrong complained of in this case an 
“injury” to the person or property of the complainant? If 
so, the action lies in the county where the cause of action 
originated. If there be any other proviso, it can only be 
that the road must run into the county, as provided by the 
acts of 1853 and 1856. The argument attempted to be 
drawn from the words used by Judge WALKER in 35th 
Georgia, 144, is, as we think, not a fair one. The language 
is, it is true, a little inaccurate, but it is plain from the whole 
decision that he only meant that the Code of 1863 did not 
contain the broad language of the act of 1859. The act of 
1869 makes the law fully as broad as that act, and we, for 
this reason, affirm the judgment. : 

Judgment affirmed. 


















GILBERT ForBEs, treasurer, plaintiff in error, vs. W. W. 
TURNER, county judge, for use, defendant in error. 






1. An award upon a disputed point of law is binding upon the parties to the 
submission, even though the question at issue was erroneously decided by 
the arbitrators. 

2. A county treasurer is entitled to two and a half per cent. on all funds re- 
ceived by him, and to a like per cent. on all amounts paid out. 







Arbitrament and award. County matters. Before Judge 
BucHaANAN. Troup Superior Court. November Term, 
1874. 


For the facts of this case, see the decision. 
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FERRELL & LONGLEY, for plaintiff in error. 


W. W. Turner, for defendant. 


Warner, Chief Justice. 


This case came before the court below on exceptions filed 
to the award of arbitrators. The exceptions filed to the award 
were demurred to as being insufficient in law to authorize 
the court to set it aside. The court sustained the demurrer 
and overruled the exceptions, whereupon the complaining 
party excepted. It appears from the record that Forbes, 
treasurer of Troup county, and Turner, the county judge of 
said county, differed as to the amount of commissions the said 
Forbes, as treasurer, was entitled to, under the law of the state, 
for receiving and paying out the county funds, the treasurer 
contending that he was entitled to two and a half per cent. 
on all money received by him, and two and a half per cent. 
for paying out the same; Turner, the county judge, contend- 
ing that the treasurer was only entitled to two and a half per 
cent. for receiving and paying out the county funds. In order 
to settle this difference, rather than a suit should be brought 
in the courts, the parties agreed, in writing, on the 10th day 
of November, 1874, to submit the question to the arbitrament, 
judgment and award of Ferrell, chosen by Forbes, Speer, cho- 
sen by Turner, and Thomasson, chosen by Ferrell and Speer. 
The arbitrators, after being duly sworn—that is to say, a ma- 
jority of them—made an award, in which they decided that 
Forbes, the county treasurer, under the law of the state, was 
only entitled to two and a half per cent. commissions for re- 
ceiving and: paying out the county funds; and the question is, 
whether the court below erred in holding that this was a legal, 
valid award, and in overruling the exceptions thereto? The 
court below did not decide what commissions the treasurer 
was entitled to receive; that question was not before it for de- 
cision. The only question for the decision of the court, and 
the only question which it did decide was, that the exceptions 
filed to the award were not sufficient in law to set it aside. 
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In our judgment there was no error in overruling the excep- 
tions to the award of the arbitrators, according to the repeated 
rulings of this court: Anderson vs. Taylor, 41 Georgia Re- 
ports, 10, and other cases. Parties may refer disputed ques- 
tions of law, as well as disputed questions of fact, to the de- 
cision of arbitrators, and their award will be as binding upon 
them in the one case as in the other. We think that the ar- 
bitrators in this case erred in their judgment as to the amount 
of commissions which the county treasurer was entitled to 
receive, under the law of the state, as we held in the case 
of The Ordinary of Monroe County vs. Proctor, treasurer, 54 
Georgia, 172. But that did not make the award of the arbi- 
trators in this case an illegal award, for the reason that the 
parties agreed to abide by the judgment of their own chosen 
arbitrators upon the question submitted to them for their de- 
cision. The award was made as to the commissions to which 
the treasurer was entitled, under the law of the state, by the 
judges of his own selection to decide that identical question, 
and he is bound by their judgment. It will not do to say 
that parties can agree to submit a disputed question of law 
to their own chosen arbitrators, and when they have made 
their award upon the question submitted, then for one of the 
parties to repudiate that award and declare that he will not 
be bound by it, because the judges of his own selection have 
erred in their judgment as to the question of law submitted, 
or have misconstrued it; and, therefore, he will appeal to the 
courts to interpret the law, when his own chosen arbitrators 
have already decided that identical question. If such a rule 
was to be recognized and adopted, the award of arbitrators 
would not be worth much in settling disputed questions, ei- 
ther of law or fact. Although the arbitrators may have erred 
in their judgment in construing or interpreting the question 
of law submitted to them, still it was their judgment, and 
the parties are bound by it in that case, for the simple reason 
that they agreed to abide that judgment upon the question 
submitted for their decision. 

Let the judgment of the court below be affirmed. 
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Peacock, CHAPMAN & Company, plaintiffs in error, vs. 
BrenaJAu Peacock, defendant in error. 


1. Where a motion was made, served and filed at the proper time for a 
a new trial, and before the brief of testimony was agreed upon, approved 
and filed, the judge, of his own motion, set aside the verdict as contrary to 
his charge, and on exception filed, his order was reversed by this court: 

ffeld, that it was not error in the judge, at the term of the return of the ve- 
mittitur from this court, to permit the movant to file his brief of testimony, 
and to approve the same, and then to hear and determine the motion. 

2. There was no error in the judgment granting the new trial. 


New trial. Practice in the Superior Court. Before Judge 
JAMES JOHNSON. Muscogee Superior Court. May Term, 
1874. 


Benajah Peacock brought complaint against Peacock, Chap- 
man & Company on a due-bill for $730 57, dated April 6th, 
1871. ‘The defendants pleaded part payment of $350 00, 
and set-off amounting to $388 61. The case came on for 
trial at the May term, 1873, when the jury returned a ver- 
dict for the plaintiff for $8 51. The court, on its own mo- 
tion, immediately upon the return of the verdict, set the same 
aside and ordered a new trial, because contrary to the charge 
and the evidence. No brief of the testimony was filed. This 
ruling was reversed for ney by this court: See 50th 
Georgia Reports, 595. ’ 

On the return of the remittitur at the May term, 1874, the 
plaintiff presented a motion for a new trial, sapien with a 
brief of evidence. ‘The defendants objected to the hearing of 
this motion, because not made at the term during which tlie 
trial was had, and because no brief of the testimony was then 
filed. The objection was overruled and defendants excepted. 

The verdict was manifestly contrary to the evidence. The 
charge of the court is not embraced either in the bill of ex- 
ceptions or the record. 

The court ordered a new trial, and the defendants ex- 
cepted. 
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Error is assigned upon each of the above grounds of ex- 
ception. 


PEeaBopy & Brannon, for plaintiffs in error. 
’ 


BLANDFoRD & GARRARD; B. B. Hinton, for defendant. 


McCay, Judge. 


1. There was, in fact, no judgment of the court, not even 
a verdict, until the return of the remittitur. The verdict had 
been set aside by the order of the court. True, the plain- 
tiff excepted, and that judgment was reversed; but it was 
the judgment of the court until it was reversed. Had 
there been no exception taken, would the parties not have 
been bound by it? The judgment would have been a de- 
cisive judgment or decree of the court, the subject mat- 
ter of a bill of exceptions and would have concluded the 
parties had they not excepted to it. And so they thought, 
and did except. Suppose the verdict had not been put 
on the minutes, and a motion made at the next term to 
put it on the minutes nune pro tune? Would not a motion 
for new trial then be in time? The statute requiring a mo- 
tion for new trial to be made at the term of the trial, is to be 
construed reasonably. ‘True, one uf the reasons of it is, that 
then is the best time to get at the facts, the parol rulings, and 
a brief of the testimony. But another, and the ancient rea- 
son, was that the record was complete within four days, and 
the parties had a right to treat the litigation ended: See 
Spann vs. Clark, 47 Georgia, 374; Goody vs. Hightower, 1 
Kelly, 252, (4th head-note); Tarver vs. McKay, 15 Georgia, 
368; Candler vs, Hammond, 23 Georgia, 414. Assuming 
that the defendant was entitled to a new trial on the merits 
of his case, it would be a total perversion of the intention of 
the new trial laws to deny it because he did not, under the 
circumstances, move for it at the term. The judge, of his 
own motion, set aside the verdict. He had nothing to move 
for. To move would have been disrespectful to the court, 
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since to do so, he would have to refuse to recognize the order 
of the court. The act of the court ought not to injure any 
man. It must also be remembered that a motion was, in 
fact, made at the proper term, and service of it acknowledged. 
The motion was not completed by filing a brief of the testi- 
timony, because of the order of the judge setting aside the 
verdict. Why does not the party have a right to amend his 
motion by now filing the brief? See Pope vs. Toombs, 20 
Georgia, 762; Dunn vs. Crozier, 17 Georgia, 70; Hamilton 
vs. Conyers, 25 I bid., 158 ; 41 I bid., 557. 

2. Upon the merits of the motion, we think there was no 
abuse of the discretion of the court. The verdict was not 
sustained by the evidence. The jury doubtless did as they 
thought right. Perhaps, in good morals, the father ought to 
pay this debt; but the obligation to do so is not made out ac- 
cording to law, and courts and juries are bound by the law. 
There are many imperfect obligations, which, whilst men of 
high honor acknowledge them, the law does not recognize, 
and so far as we can judge, this seems to be one of them. 

Judgment affirmed. 


EpMunD Bynes eé al., plaintiffs in error, vs. WILLIAM ByNE, 
defendant in error. 


When on application for an injunction, the chancellor grants a temporary res- 
training order until the hearing, and after this and before the hearing, the 
defendant violates said restraining order, and takes possession of land in 
defiance thereof, it is competent for the chancellor at the hearing, though 
he may refuse the injunction, to direct the sheriff to restore the parties to 
their s¢a¢us at the time the bill was filed. 

Injunction. Before Judge Greson. Burke county. At 


Chambers. February 11th, 1875. 
The above head-note sufficiently reports this case. 


JOHN J. Jones; §. A. CorKEr; R. H. CLARK, for plain- 
tiffs in error. 


A. M. Rogers; Joun T. SHEwMAKE, for defendant. 
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McCay, Judge. 


Under the judgment of the chancellor in this case the defend- 
ants in the bill were clearly in contempt of his order. He so 
finds, in terms, and declares that the possession ought to be re- 
stored, as it was when this bill was filed. The only question is 
whether it was competent for the court to take the method he 
did to enforce his judgment declaring they had violated the in- 
junction. Ordinarily, the process of attachment for contempt 
is the mode of enforcing a judgment that an injunction has 
been violated: Code, sections 4218, 4216. But we do not 
see that this remedy is the only remedy. Section 4213 de- 
clares that the court may mould its decrees to meet the exi- 
gencies of the case, and to enforce them when rendered. As 
a matter of course, the enforcement ought not to be oppres- 
sive, but within fair limits we see no limitation of the judge 
to the process of attachment. In England there was a writ 
of assistance by which an officer did just what the sheriff is 
directed to do here. We think the defendant has nothing to 
complain of. The remedy adopted is less harsh than that of 
an order of imprisonment, and is perhaps, under the evidence, 
the one most likely to attain with peace the end sought. We 
recognize it as true that the only right of the judge to pass 
any order turns upon his judgment that the defendants were 
in contempt. But we think that the judge does distinctly ad- 
judge by his order. And as we have said, we do not think 
he is confined to the process of attachment for the enforce- 
ment of his judgment. 

Judgment affirmed. 


WitiiaM Byng, plaintiff in error, vs. EyMUND ByNE eé¢ al., 
defendants in error. 


_ Where the evidence submitted to the chancellor upon the hearing of a motion 
for injunction was conflicting, his discretion, exercised in refusing the appli- 
cation, will not be controlled, 
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Injunction. Before Judge Gipson. Burke county. At 
Chambers. February 11th, 1875. 


For the facts of this case, see the decision. 


A. M. Ropeers; Jonn T. SHEWMAKE, for plaintiff in er- 
ror. , 


Joun J. Jones; R. H. Cuark; S. A. Corker, for de- 
fendants. 


WaRNER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, Edmund Byne and Louis H. Routzahn, alleging that 
the defendants have entered upon and are in possession of his 
land, and refuse to move away; that he rented the land to 
Routzahn for the year 1873, but declined to rent it to him for 
another year. At the beginning of the year 1874 Edmund 
Byne, the other defendant, moved his family there, and both 
defendants and their families are living upon the land, con- 
trary to the wishes of complainant, and refuse to move away, 
both denying that they hold the premises under him; that he 
sued out a warrant against Routzahn as a tenant holding over ; 
that he filed a counter-affidavii, and the proceedings have 
been returned to the superior court, and complainant is un- 
able to obtain possession of his property; that said defend- 
ants threaten violence to complainant and his tenants, and 
prevent him from the cultivation of his said land, ete., to his 
great damage and irreparable injury, and that said defendants 
are insolvent. Wherefore he prayed that the defendants might 
be enjoined and restrained from any interference with the use 
and occupation by complainant and his servants of the “ Pond 
field” and the “ Heary Byne place,” and from committing 
any further disturbance or waste thereon. ‘The presiding 
judge granted an order to show cause why the injunction 
prayed for should not be granted, and in the meantime grant- 
ed a restraining order until the hearing thereof. The defend- 
ants answered the bill, denying the complainants’ title to the 
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land, alleging that it was the property of Henry Byne at the 
time of his death, who died in possession of the same; that 
John S. Byne was his administrator, and defendants held pos- 
session of the land under him as his tenants. John S. Byne 
filed his affidavit, affirming the truth of the defendants’ an- 
swer, and prayed that he might be made a party defendant to 
the complainant’s bill, alleging that he was solvent, and able 
to respond to the complainant in damages for the acts of his 
tenants in respect to their possession of the land in contro- 
versy. There were several affidavits read on the hearing be- 
fore the judge, which, as is usually the case, were conflicting. 
The presiding judge refused to grant the injunction prayed 
for, and the complainant excepted. The granting and con- 
tinuing of injunctions, must always rest in the sound discre- 
tion of the judge according to the circumstances of each case: 
Code 3220. In view of the facts contained in the record of 
this case, we will not interfere to control the exercise of the 
discretion of the presiding judge in refusing the injunction. 
Let the judgment of the court below be affirmed. 


CHARLES A. Rosse, plaintiff in error, vs. W. C. HEwiIrt, 
defendant in error. 


1. Where an order was passed allowing the defendants thirty days after the 
adjournment of court within which to prepare a motion for a new trial, 
and to have the same allowed by the judge, and within which to prepare 
and have approved, or agreed to, a brief of the evidence, ail of which was 
done within the time specified, but the judge, in passing upon the brief of 
testimony, ordered the same to be filed, the failure to file the motion and 
the brief cf the testimony in the clerk’s office within the thirty days, was 
not a valid ground on which to dismiss the motion. 

. The judgment of the court below in ordering a new trial will not be inter- 
fered with unless his discretion has been manifestly abused. 


New trial. Practice in the Superior Court. Before Judge 
McCurcHEN. Catoosa County. At Chambers. Novem- 
ber 9th, 1874. 
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For the facts, see the decision. 
Jounson & McCamy, for plaintiff in error. 


A. T. Hackett; SHumate & Wivuramson; L. E. 
BLECKLEY, for defendant. 


WarneEp, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on an open account, and to enforce a mechanic’s lien. 
On the trial of the case, the jury found a verdict for the 
plaintiff for the sum of $702 10, with interest, and decreed a 
mechanic’s lien on the property and premises upon which the 
gas-works were erected. The defendant made a motion for a 
new trial on the ground that the verdict was strongly and 
decidedly against the evidence, and the weight of the evi- 
dence, and because the verdict was contrary to the charge of 
the court, and for newly discovered evidence. The court, on 
hearing the motion, granted a new trial, whereupon the plain- 
tiff excepted. 

1. When the motion for a new trial came on to be heard 
the plaintiff moved the court to dismiss it on the ground that 
the motion for new trial and brief of evidence had not been 
filed in the office of the superior court of Catoosa county 
within thirty days from the adjournment of said court, which 
motion was overruled, and the plaintiff excepted. It appears 
from the record, that on the last day of the court at which 
the trial was had, there not being time to prepare the motion 
for a new trial, the court passed an order that the defendant’s 
counsel should have thirty days from the adjournment of the 
court to make out a motion for new,trial and have the same 
allowed by the judge, and within which to prepare and have 
allowed, or agreed to by counsel, a brief of the testimony in 
the case, which order was granted on the 7th of August, 1874. 
On the 31st of August thereafter the brief of the testimony 
was agreed to by counsel, approved by the judge, and ordered 
to be filed. When the motion for a new trial was presented 
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to the plaintiff’s counsel on the 8th of September, they agreed 
in writing to waive the filing of the motion for new trial and 
brief of evidence, and agreed that the same be retained for 
the purpose of a hearing at Murray or Whitfield court, re- 
serving their right, if they had any, because of the papers 
not having been filed in thirty days from the adjournment of 
the court. By the consent of the parties, the motion for a 
new trial was heard at chambers on the 9th of November, 
1874, when the motion to dismiss was made. The order of 
the judge did not specify within what time the brief of the 
evidence should be filed, for the reason, we presume, that the 
motion for new trial was to be heard in vacation, and the 
brief of the evidence had been agreed to by the counsel, and 
approved by the judge, therefore the filing of it in the clerk’s 
office prior to hearing the motion would have been a mere 
matter of form not affecting the merits of the motion on the 
hearing thereof. ° 

Under the facts of the case, there was no error in the refusal 
of the court to dismiss the motion for a new trial. 

2. The main question in issue between the parties on the trial 
of the case, was as to the performance of the gas-works which 
the plaintiff had erected on the defendant’s premises,and wheth- 
er, under the evidence, the plaintiff was entitled to a mechanic’s 
lien. In view of the evidence contained in the record, the 
granting of the new trial by the presiding judge was not such 
an abuse of the discretion vested in him by law as to make it 
illegal. 

Let the judgment of the court below be affirmed. 


Etta S. WELLS, plaintiff in error, vs. L. N. Smita & Com- 
PANY, defendants in error. 

A married woman who has a separate estate, may engage her husband to act 

as her agent in the transaction of any business she may have, and if she do 

so, his acts as such agent stand, as to her and the world, as do the acts of 


other agents. 
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Husband and wife. Principal and agent. Before Judge 
JAMES JoHNSON. Muscogee Superior Court. November 
Term, 1874. 


An execution in favor of Smith & Company against S. T. 
& H. P. Wells was levied upon certain personalty as the prop- 
ertx of H. P. Wells. A claim thereto was interposed by his 
wife, Ella S. Wells. Upon the trial of the issue thus formed 
the court charged the jury as follows: “That if it should ap- 
pear from the testimony in this case that the claimant, Ella 
S. Wells, had trust property, the right to the use thereof be- 
ing in her, and she permitted her husband, H. P. Wells, one 
of the defendants in fi. fa., to have possession of her said 
trust money and buy property with it, the property thereby 
bought was his property, and subject to this fi. fa., and if she 
wished it otherwise, she could go and buy the property herself 
as a feme sole, or give authority in writing for it to be done.” 

Counsel for claimant requested the court to charge as fol- 
lows: “If they believe from the evidence that the claimant was 
a married woman, and had a separate estate,and gave to her 


husband money, being part of said estate; to purchase for her 
the property claimed, and the husband so purchased it, then 
the property is not subject to the plaintiff’s fi. fa.” 

The court refused thusto charge. To the instructions given 
and the refusal to charge, the claimant excepted. 

The jury found the property subject. Error is assigned 
upon the above grounds of exception. 


B. H. Crawrorp; W. A. Lirtee, for plaintiff in error. 


G. FE. THomas, for defendants. 


McCay, Judge. 


We see no reason why a married woman who has a separ- 
ate estate, may not make her husband her agent He may 
make her his agent. He may be her trustee: Code, section 
1759. We think the charge of the court was entirely too 
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sweeping. Without doubt, if the wife let the husband have 
her money, and he bought property with it, in his own name, 
a purchaser from him, without notice, would be protected. 
But a creditor, unless he gives credit on the faith of the prop- 
erty, does not stand in the same situation. Noproperty is, or 
ought to be, subject toa man’s debts, unless it be his, or un- 
less the true owner permits him to act as to it in such a way 
as to entrap others to givecredit on it, and then it is subject, not 
because it is his, but by reason of the equity which arises in 
favor of the purchaser or creditor, who has been allowed to 
be deceived by the negligence or fraud of the true owner. 
There seems to be nothing in the evidence to show that this 
property issubject. And as the jury must have acted on this 
charge, erroneous as it was, there ought to be a new trial, 
Judgment reversed. 


AsHER Ayres, plaintiff in error, vs. T. L. TAytor, defend- 
ant in error. 


There being no question of fact involved upon the hearing of a case brought 
up by writ of certiorari from a justice’s court, and the superior court having 
made a final decision thereon without sending the same back with instruc- 
tions, its discretion will not be controlled unless manifestly abused. 


Certiorari. Newtrial. Judgments. Before Judge HI. 
Bibb Superior Court. October Term, 1874. 


This case is sufficiently reported in the decision. 


Nispet, Bacon & Hines, by Jonn C. RuTHERFORD, for 
plaintiff in error. . 


A. Prouprit, by Samuet HALL, for defendant. 
Warner, Chief Justice. 


This was a certiorari from a justice’s court, on the hearing 
of which in the superior court the certiorari was sustained, 
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and a judgment awarded in favor of the plaintiff for the sum 
of $48 50. To the awarding of said judgment the defendant 
excepted. By the 3d section of the act of 1850, (substantially 
embodied in the 4067th section of the Code,) it is declared 
“that in all cases where the error committed in a justice’s 
court is an error in law which must finally govern the case, and 
in all other cases where the judge of the superior court shall 
be satisfied there is no question of fact involved which makes 
it necessary to send the case back for a new hearing in the 
justice’s court, then it shall be the duty of said judge to make 
a final decision in said case, without sending it back to the 
justice’s court with instructions.” In this case, the judge of 
the superior court was satisfied that there was no question of 
fact involved which made it necessary to send the case back 
to the justice’s court for a new hearing, and this court will 
not control the exercise of the discretion conferred on the 
judge by the statute, unless that discretion has been mani- 
festly abused. It appears from the evidence in the record 
that the services rendered by the plaintiff for the defendant, 
was worth the amount charged therefor, as well for the re- 
covery of his own property, which might have been lost to 
him but for the services rendered by the plaintiff, as the 
$98 00 in money which was recovered for him. From the 
facts disclosed by the record, there was not such an abuse of 
the discretion conferred by the statute on the judge of the su- 
perior court in making a final decision in the case, without 
sending it back to the justice’s court, which will authorize 
this court to interfere and control the exercise of it. 
Let the judgment of the court below be affirmed. 


VoL. tiv. 18. 
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Louis Putney, plaintiff in error, vs. Swirt, Murpoy & 
ComPANY, defendants in error. 









If A and B contract that A shall serve B as a clerk for four months at a speci- 
fied rate per month, and B refused, on the application of A, to permit him 
to enter on the work, A has a right to recover, not his four mnths’ wages, 
but the damages which have come to him from B’s breach of contract. 










Contracts. Damages. Master and servant. Before Judge 
JAMES JOHNSON. Muscogee Superior Court. November 
Term, 1874. 











Putney brought suit against Swift, Murphy & Company, 
alleging that on the 5th of December, 1869, defendants em- 
ployed him as yardsman and shipper for their warehouse, from 
the Ist of January, 1870, to the Ist day of June of the same 
year; that defendants were to pay him at the rate of $75 00 
per month for such service; that on the 1st of January, 1870, 
plaintiff went to defendants and offered to carry out said con- 
tract and enter on the duties which he had contracted to per- 
form ; that defendants refused to allow plaintiff to perform his 
contract, and refused to pay him the amount stipulated. 

Defendants pleaded the general issue. 

The court charged the jury, “that the measure of damages 
contended for by plaintiff’s counsel, to-wit: that if the con- 
tract was made, as alleged by plaintiff, and defendants refused 
to accept the services of plaintiff under said contract, that the 
plaintiff was entitled to recover the money agreed to be paid 
plaintiff by defendants, is not the measure of damages in this 
case; but plaintiff is only entitled to recover such damages as 
he has shown that he has sustained by reason of the refusal of 
defendants to accept his services; that he can only recover the 
difference between what he was to receive for his services and 
| what he may have received or could have received from 
: others.” 

To this charge the plaintiff excepted. 
The jury found for the plaintiff five cents. 
Error is assigned upon the above ground of exception. 
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BLanpFrorpD & GARRARD, for plaintiff in error. 


No appearance for defendants. 


McCay, Judge. 


The cases in 8 Georgia, 190, 14 Tbid., 135, and 21 Ibid., 
157, are all cases where the servant (overseer,) had actually 
entered upon the performance of the duties undertaken and 
was discharged; and the provisions of section 2217 apply to 
the same state of facts. The case at bar is not that case. 
Here the relation of master and servant did not, in fact, com- 
mence. The employee did not enter on the service. The 
books make a clear distinction in the eases. The rule, as laid 
down in 8 Georgia, 192, and adopted by the Code, is taken 
from the summary of Mr. Smith in his book, Master and 
Servant, page 95, and is, in terms, applicable to a servant 
wrongfully dischurged. A suit for refusing to permit the 
plaintiff to enter on the duties he is employed to perform 
stands on a different footing. He can only recover the dam- 
ages he has suffered. It stands like any other breach of con- 
tract, as a contract to buy corn or cotton, or to do any other 
thing. The measure of damages, as laid down in 8 Georgia, 
192, and the Code, seems anomalous, and it is difficult to sus- 
tain them, either on principle or by authorities. That case, 
and the other cases in our books and the provisions of the 
Code, all apply to overseers; and whilst it is not apparent that 
there ought to be any distinction between this class of servants 
and others, yet as they were a large and influential class, un- 
der our old system special rules might be, for reasons of pub- 
lic policy, applicable to them. Undoubtedly, at common law, 
even as to discharged servants, the measure of damages was 
for the jury, under the proof. It might be less or more than 
the contract price: See Smith on Master and Servant, 98, 99. 
We do not feel authorized to go further than these cases and 
the Code go, to-wit: to apply the rule further than to dis- 
charged servants. Obviously, the rule is not a fair one. The 
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servant may have got no damage. He may have, in fact, got 
better wages, and it is bad policy to encourage one to stay idle. 
We think the charge of the court, under the facts of the case, 
was right. 

Judgment affirmed. 


WituraM H. VisaGe, plaintiff in error, vs. Joan D. Mc- 
KELLAR et al., defendants in error. 

Where the transactions between the parties were complicated, and the affida- 

vits in support of the bill and answer respectively were conflicting, the dis- 


cretion of the chancellor in granting an injunction and appointing a re- 
ceiver, will not be controlled. 


Injunction. Receiver. Before Judge Hini. Bibb Coun- 
ty. At Chambers. January 18th, 1875. 


For the facts, see the decision. 
Por, Haut & Lorton, for plaintiff in error. 
J. & J. C. RuTHERFORD, for defendant. 


WARNER, Chief Justice. 


On January 3d, 1873, Visage exchanged with McKellar 
one hundred and one acres of land in Bibb county for four 
hundred acres in Terrell county. Visage made McKellar a 
deed to the Bibb land, and took McKellar’s bond for title to 
Terrel land agreeing to pay twenty bales of cotton as (difference 
in exchange. Upon this Visage surrendered possession of 
the Bibb land and moved on that in Terrell county. McKellar 
put tenants on the Bibb land, and in June, 1873, sold it to Clay 
for $1,000 00, in two installments of $500 00 each, due, re- 
spectively, on 25th day of December, 1873 and 1874, and 
gave him bond for titles; previously he had procured from 
Visage another deed to this land, made to him as trustee for 
his wife, but Clay objecting to treat with him as trustee, he 
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destroyed this last deed ; afterwards he indorsed and delivered 
one of Clay’s notes to Schofield, and then made Schofield a 
deed to the Bibb land, and also, as trustee for his wife Tabitha 
B., made him a deed to six hundred acres of land in Terrell, 
including therein the four hundred acres bargained to Visage, 
as he alleges, with the understanding between him and Scho- 
field, that Schofield would convey to Visage and Clay upon 
compliance with their respective contracts. Visage supposed 
he was dealing with McKellar, and knew nothing of the land 
being incumhered with a trust, or of McKellar’s want of title, 
until some time in the following October, when he visited 
Bibb county, had an interview with McKellar, and endeav- 
ored to have the contract rescinded ; that McKellar then in- 
formed him that he had no title to the land, that he was in- 
solvent, and had nothing he could reach by going to law; 
this is denied, but is proven by Visage’s answer and Clay’s 
affidavit. In November or December, Visage abandoned the 
Terrell county land and came to Bibb and took possession of 
the land conveyed to McKellar, which was in possession of 
McKellar’s tenants, by force and fraud, and has remained 
upon it undisturbed during the year 1874; alleges in his 
answer that in December, 1873, McKellar agreed to meet 
him at Macon, January Ist, 1874, when they would mutually 
surrender papers and cancel the trade ; that they accordingly 
met, but McKellar excused himself for not complying, saying 
that Schofield had the papers and would not deliver them to 
him. ‘This is denied by McKellar. McKellar charges that 
he could take no steps to oust Visage from the possession ot 
the Bibb county lands because of the title to Schofield, who 
would not institute proceedings for that purpose, as he desired, 
to recover the land to his own use, in violation of the trust 
on which he obtained the deed ; he also stated in one of his 
affidavits that Schofield had gotten an advantage in the con- 
veyance of the Terrell county land, of which he was endeay- 
oring to avail himself; alleges Visage’s insolvency, and claims 
possession of the Bibb land and the rents and profits arising 
therefrom as indemnity for his indorsement and as security 
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for the collection of Clay’s note for $500 00, which he still 
holds; amends his bill by making his wife a party, and she, 
together with him, offers to carry out these contracts upon 
compliance with the terms originally agreed on. 

Visage converts his answer into a cross-bill and prayed re- 
scision of the contract. Upon this state of facts, Schofield was 
enjoined from conveying the Bibb lands and was appointed re- 
ceiver to take charge of and rent the same from year to year, 
until the termination of the suit, unless Visage would give 
bond, with approved security,in the sum of $600 00, within 
five days, conditioned for the payment of the rent and dama- 
‘ges the jury might find against him on the trial, but in the 
event of his failure to do so then he was to surrender posses- 
sion to the receiver appointed, etc. To the granting the injunc- 
tion, and appointing a receiver, Visage excepted. There were 
several affidavits read on the hearing before the judge in re- 
spect to the agreements, and conduct of the respective parties, 
which appear in the record, and which are very conflicting. 
In view of the complicated state of the transactions between 
the parties as well as their conduct in relation thereto, as shown 
by the original bill and the answer of Visage, in the nature of 
a cross-bill, as well as the several conflicting affidavits contain- 
ed in the record, we will not interfere to control the discretion of 
the court in granting the injunction and appointing a receiver 
(Visage being insolvent) until the final hearing of the case, in 
order that the rights and equities of the respective parties may 
be ascertained and adjusted by the decree of the court. But 
inasmuch as Schofield has not answered the complainant’s bill, 
neither admitting or denying the manner in which he holds 
the title to the land conveyed to him by McKellar, we direct 
that the injunction be enlarged so as to restrain Schofield from 
conveying the Terrell county land sold by McKellar to Visage, 
until the final hearing of the case. 

Judgment affirmed with directions. 
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Darwin G. JONES, plaintiff in error, vs. JAMES LyNcu et al., 
executors, defendants in error. 


The verdict being contrary to the charge of the court, a new trial should have 
been ordered. 


New trial. Charge of Court. Before Judge Hopxrns. 
Fulton Superigr Court. March Term, 1874. 


Reported in the decision. 


JoHN M. CLARKE & Son; Courier, Mynatt & Coir, 
for plaintiff in error. 


L. J. GLENN & Son; A. W. Hammonp & Son, for de- 
fendants. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant, on a promissory note for the sum of $4,500 00, dated 
23d June, 1870, due twelve months after date. The defend- 
ant alleged in his plea to the plaintiff’s action, that the note 
was given to the plaintiffs’ testator in part payment for a 
tract of land in the city of Atlanta, containing twenty and 
five-eighths acres, more or less; that at the time of the pur- 
chase of said tract of land plaintiffs’ testator, by his agent, 
represented that said tract of land was bounded on the east 
by Gray street in said city, when in fact it was not, there be- 
ing no such street there; that this street was of great value to 
the property, and one inducement to its purchase, and that the 
consideration for which the note was given has partially failed. 
On the trial of the case, the jury found a verdict in favor of 
the plaintiffs for $4,360 00, only finding for the defendant for 
the damage claimed by him under his plea and the evidence 
in support thereof, the sum of $140 00. The defendant made 
a motion for a new trial on the ground that the verdict was 
contrary to the evidence, contrary to law, and the charge ot 
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the court. The motion fora new trial was overruled, and the 
defendant excepted. 

The evidence in the record is, that in consequence of there 
being no Gray street on the eastern boundary of the land sold, 
its value was diminished from $500 00 to $1,000 00. Some of 
the witnesses estimate the damages as high as $1,000 00, and 
others not so much, but the lowest estimate of the damage sus- 
tained by the defendant, proved by any witness, was $500 00. 
The court, after charging the jury the law applicable to the case, 
charged them as follows: “If you find there is a liability, go 
further and see what should be the amount of the recovery by 
defendant. For this purpose look tothe proof as to what was 
the value of the land, see to what extent the value of the land 
was lessened by this representation ; that would be the measure 
of damages.” There was no exception to the charge of the court 
to the jury. The jury, under the charge of the court, found 
by their verdict that there was a liability to pay the defendant 
damages in consequence of there being no Gray street on the 
eastern boundary of the land sold by the plaintiffs’ testator, 
and, in our judgment, there is evidence in the record to have 
authorized them so to find. ‘The jury having found there was 
a liability, then, under the charge of the court, they were 
bound to look to the evidence, to see what extent the value of 
the land was lessened, and that, the court charged them, was 
the measure of damages. The least amount of damages 
proved by the evidence, to which the jury could have looked 
and been governed in making up their verdict, was $500 00, 
and yet they found that the defendant had only been damaged 
$140 00, as that was all they deducted from the note for his 
damages. ‘The verdict for only $140 00 damages, was con- 
trary to the charge of the court, and therefore contrary to law. 
We reverse the judgment of the court in overruling the mo- 
tion for a new trial, unless the plaintiff shall write off from 
the verdict the sum of $360 00, in addition to the $140 00, 
found by the jury, so as to make the amount of damages to 
be deducted from the principal of the note $500 00, and after 
deducting that amount from the principal due on the note, 
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that the plaintiffs have judgment for the balance due thereon, 
with interest. 
Judgment reversed, 


ELIZABETH Emory, executrix, plaintiff in error, vs. JAMES 
G. Smiru, for use, defendant in error. 


1. Where there was a plea of non est factum by an executrix,to a note pur- 
porting to be signed by the son of the deceased for his father, who was at 
the time helpless and unable to attend to business, and the executrix was 
present in court at the trial, and was the widow of the deceased: 

fTeld, that it was error in the court to charge the jury, in effect, that if the 
executrix could, by going on the stand as a witness, clear up any doubts 
there might be in the case, the jury might take her failure thus to be a wit- 
ness into consideration, and might infer from such failure against her. 

2. On the trial of an issue of zon est factum, very slight evidence of the exe- 
cution of the paper, is sufficient to justify the judge in submitting the whole 
question to the jury. 


Charge of Court. Evidence. Witness. Non est factum. 
Before Judge JAMES JOHNSON. Harris Superior Court. Oc- 
tober Term, 1874. 


The note sued on was signed by the son of the testator for 
his father. The proof showed that the father was palsied, 
bed-ridden, and to a large extent imbecile. The executrix 
was the widow. The son denied the signature, but it was 
proven to be in his handwriting. He denied also any au- 
thority to sign. The consideration was shown. 

With this statement, the case is sufficiently presented by 
the above head-notes. 


JAMES M. Mosiey; E. H. Worritt, for plaintiff in 
error. 


BLanpFrorp & GarRARD; L. L. Stanrorp, for de- 
fendant. 
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McCay, Judge. 


1. We do not think it was proper for the judge to charge 
the jury as he did in this case. There was no evidence that 
the executrix knew the truth of this transaction, and it was 
altogether an unfair inference which the judge authorized the 
jury to draw from her failure to go on the stand. It assumes 
that if she had made herself a witness, and told the truth, she 
would have shown this son had authority to make the note 
sued on in his father’s name. How does this appear? She 
had by her sworn plea denied it, and the son denied it. Why 
should she go on the stand ; any evidence she could have 
given in her own favor must necessarily have been merely 
negative, since it is not possible she could know that the son 
did not get authority? He might have done so when she 
was not present. Her testimony, that as far as she knew he 
-did not have authority, would have been incompetent. It 
was gratuitous, therefore, for the judge to assume that she 
with certainty knew the truth. Besides, we greatly doubt if 
the rule laid down by the judge is applicable to the case of a 
“witness who is the party. Under this rule, it will be danger- 
ous for a man to fail to put himself upon the stand, and the 
temptation to do so is great enough, in all conscience, without 
this addition to it. The plaintiff had a right to call her; 
why not put the presumption on him also ? 

2. We think there was no error in the judge’s permitting 
the paper to be read. He did not by this decide it was 
proven; the issue was for the jury, and but very slight evi- 
dence was necessary to put the paper before them. Indeed, 
when the plea of non est factum is the issue, we are not pre- 
pared to say that the judge has anything to do with even a 
prima facie case. 

Judgment reversed. 
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Cottingham vs. Weeks. 


CAROLINE CoTTINGHAM, plaintiff in error, vs. WILLIAM J. 
WEEKS, defendant in error. 

In a suit by a widow for the homicide of her husband, the record of the ac- 
quittal of the defendant, under an indictment for the murder of the hus- 
band, is not evidence for the defendant in the civil suit, and a plea of such 
acquittal is demurrable. 

Tort. Husband and wife. Evidence. Before Judge 

JAMES JOHNSON. Talbot Superior Court. September 

Term, 1874. 


A report of this case is unnecessary. 


H. L. Bennine; W. A. Littie, by M. J. CrawForp, for 
plaintiff in error. 


BLANDFoRD & GARRARD; E. H. Worritt, for defend- 
ant. 


McCay, Judge. 


We have looked carefully into the authorities for cases or 
principles to sustain the right to introduce this judgment in 
the criminal case as evidence in the civil one. It is not be- 
tween the same parties; different rules, as to the competency 
of witnesses and as to the weight of evidence necessary to the 
finding, exist. Besides, the present plaintiff was in no sense 
a party; she had no part nor lot in it; she could not even ex- 
amine or cross-examine a witness. Suffice it that there is, so 
far as we can find, no case to be found to sustain the introduc- 
tion. The case in 23 Georgia, 193, stands on a different foot- 
ing. There, the question was whether the defendant had not 
already been punished, and the fact that a fine had been im- 
posed was offered to show that the jury ought not to punish 
him again by vindictive damages. That, we think, was emi- 
nently proper, and stands on entirely different principles. 
That the state has had a verdict of not guilty against it can 
be no evidence against the plaintiff, and the plea to that effect 
is wholly irrelevant. 

Judgment reversed, 
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Wituram A. Rawsoy, plaintiff in error, vs. POINDEXTER 
CHERRY, defendant in error. 


Where a promissory note of the date of October 17th, 1861, was sued and 
the defendant pleaded the scaling ordinance of 1865, and on the trial there « 
was no proof of any kind that it was the intent of the parties it should be 
payable in Confederate money, or that they dealt in reference to the then 
currency, it was not competent for the jury to scale it under that ordinance, 
nor does the fact that the note was payable in cotton at ten cents a pound 
alter the case. 


Scaling ordinance. Before Judge JAMES JoHNSON. Stew- 
art Superior Court. October Term, 1874. 


The above head-note reports this case. 


Joun T. CLarKE; B.S. Worriti; J. L. Wrmoperty, 
for plaintiff in error. 


E. H. Beat; M. J. CRawrorp, for defendant. 


McCay, Judge. 


There was nothing in the evidence to justify the application 
of the scaling ordinance of 1865 by the jury but the fact that 
the date of the note was after June, 1861. It is plain that it 
would not be competent fur the convention to have adopted 
such an ordinance except upon the known fact that, as a gen- 
eral rule, contracts between those dates were made in view of 
Confederate money as the medium of payment, and as a meas- 
ure of the articles bought or sold or contracted about. It was 
evident that, under such circumstances, the constitutional meas- 
ure of. value was inequitable, and to pass upon the meaning 
of contracts in the sole light of it would be to pervert their 
meaning; for the truth was, that whatever the law, the theory 
of the thing might be, the constitution of the United States 
was not practically of force. But, to justify the application 
of the act, it must in some way appear that the contract comes, 
not within the letter of the ordinance, (for by the letter alone 
the ordinance would be void,) but within the reason that jus- 
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tifies and makes the ordinance valid. In other words, it must 
appear expressly, or by implication, that the parties were con- 
tracting with reference to something else as a measure of value 
than gold and silver. I am, myself, disposed to think that 
«the courts will take notice, as a historical fact, of the medium 
of circulation, after Confederate money got into circulation, 
although I believe my brethren do not fully concur in that 
view. But I cannot say that the date of this note is within 
that period. In fact, we all know it was not. It was for the 
parties to prove by facts what was the intent. We do not say 
that the intent must have been expressed in writing or in 
words; but the facts should bring the contract within the rea- 
son that justifies the ordinance. As I have said, the date of 
this note (October 17, 1861,) does not. There was no other 
evidence. Prima facie, in October, 1861, ten cents a pound 
meant ten cents in money. If the currency was something 
else at that date, that fact should appear. If there was any 
fact from which it was inferable that they did not deal with 
reference to gold and silver, it ought to have appeared. 
Judgment reversed. 


Pieasant H. Wuitaker, plaintiff in error, vs. Jonn T. 
Kirsy, defendant in error. 


The holder of a promissory note, believing it was paid off in a trade he sup- 
posed he had made with the principal, so informed the security, who knew 
nothing to the contrary for five years, when suit was brought on it: 

Feld, that this conduct of the holder discharged the security. 


Promissory notes. Principal and security. Before Judge 
Hau. Coweta Superior Court. September Term, 1874. 


On February 2d, 1866, Whitaker brought complaint against. 
William B. Blalock, as principal, and John T. Kirby, as se- 
curity, on a note dated December 20th, 1860, whereby they 
promised to pay to the plaintiff or bearer, by December 25th 
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next, $250 00. Kirby pleaded that in the latter part of the year 
1861 or the first part of 1862, the plaintiff told him that the 
note sued on was paid off, thus throwing him off his guard 
and preventing him from taking security from the principal 
to indemnify him against loss, which said principal was able ¢ 
and willing to give; that he was thereby induced to permit 
said principal to dispose of all his property, and to move be- 
yond the jurisdiction of this court; that he was thereby pre- 
vented from giving the said plaintiff notice to sue on said 
note, which he fully intended to do had he not been misled 
by the plaintiff. 

Upon the trial of the issue thus formed, evidence was in- 
troduced to show that the defendent Kirby was an accommo- 
dation indorser; that in the latter part of 1861, or first of 
1862, the plaintiff informed Kirby that he had purchased a 
half-interest in the tan-yard of the defendant Blalock, and 
that the note sued on was paid off in the trade. 

Testimony was also introduced supporting the other alle- 
gations of the plea. 

The plaintiff in his testimony admitted that the purchase 
of the half interest in the tan-yard was agreed upon, but de- 
nied that the sale to him was ever really consummated. He 
denied that the note in the suit was ever mentioned to Bla- 
lock in connectjon with said purchase, but admitted that he 
had no donbt that if said trade had been completed said note 
would have been used in part payment. He stated that he 
did not recollect the conversations referred to in the evidence 
introduced for the plaintiff, in which he admitted that said 
note had been paid, but that if he participated in such con- 
versations he must have told the truth, which was as he now 
testified to. 

The jury found against the defendant Blalock, and in favor 
of Kirby. The plaintiff moved for a new trial because the 
verdict was contrary to the law and the evidence. The mo- 
tion was overruled and the plaintiff excepted. 


SAMUEL FrEEMAN; J. B.S. Davis, for plaintiff in error. 
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Ortanpo McCLEnNDon, by P. H. Brewster, for defend- 
ant. f 


McCay, Judge. 


The evidence that the plaintiff, after the note sued on had 
matured, notified the defendant Kirby that it was settled by 
the principal, Blalock, is almost conclusive. Indeed, the ver- 
dict of the jury could have been sustained, had they, under 
this evidence, found for the defendant on the plea of payment. 
But we think this case comes within section 2154 of our 
Code. That section is in these words: ‘ Any act of the cred- 
itor, before or after judgment against the principal, which in- 
jures the security or increases his risk, or exposes him to 
greater liability, will discharge him.” It was contended in 
argument before us that as there is no affirmative proof that 
.the principal, Blalock, is now, or has been at any time since 
the maturity of the note, or since this notice that it was paid off 
was given, any less solvent than he was then, it follows that 
there is no evidence that the security has been injured, and 
that, therefore, he is not discharged. To this it might be re- 
plied that there is some evidence of this. The elder Kirby does 
testify that after the making of the note Blalock did become 
less reliable, so that he would have less readily gone his se- 
curity. Italso appears that Blalock has left the state. To 
this it is replied that this was after suit was brought, and 
therefore, after notice that plaintiff was denying the payment. 
But there is no proof that Kirby ever knew the truth of the 
case until this trial. He supposed the note was paid off, and 
at the first trial it seems he so satisfied the jury. And even 
now the contrary of this is only made out by the plaintiff’s 
own evidence. Is there any proof that he informed Kirby 
before Blalock left, how the many facts appearing to establish 
the payment were to be explained, to-wit: that the trade pay- 
ing the note was in fact made and acted on, and only failed 
to be perfect because Whitaker submitted to Blalock’s ille- 
gal repudiation of his contract? But we are clear that this 
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conduct of Whitaker, in notifying Kirby that the note was 
paid off, and permitting him to remain in ignorance of the 
truth, from 1861 until 1866, was, of itself, a discharge of 
Kirby, under the statute. The language of the Code is not 
only “injures the security,” but “exposes him to greater lia- 
bility or increases his risk.” This court, in Toomer vs. Dick- 
erson, 37 Georgia, 428, held that the failure of the mortgagee 
to put upon record a mortgage given to secure the debt by 
the principal, discharged the security, though it did not 
affirmatively appear that the security was injured; under such 
failure he was liable to have been injured, his risk was in- 
creased, This is a much stronger case. Here the security 
was allowed, for nearly five years, to rest under the belief, 
produced by the plaintiff’s own declaration, that the note was 
paid off. Under the law, the security had a right to notify 
the plaintiff to sue, and on failure to sue in six months, this 
would discharge him. He had, besides, a right at any time 
to pay the debt and himself collect the money. He had a 
right to get additional security for his own protection. Who 
shal] say what he would have done had he known the truth? 
And all of these rights he has, in effect, been deprived of, by 
the.information given him by the plaintiff. He had no call 
to use any of these rights, because the plaintiff had told him 
the note was paid. It is no reply to this to say that if the 
principal is still solvent the security is not hurt. It does 
not appear that the principal is solvent. Perhaps he was not 
entirely solvent at the time of the contract. The point of 
the argument set up is, that there is no proof of the condition 
of the principal having changed for the worse. Suppose, in 
fact, he be as good now as he was then, might not the security, 
had he known the truth, have secured himself or got this 
note into judgment, so as bind the very tan-yard in dispute, 
before Blalock sold it, or protected himself in various ways. 
Men often do this even when the debtor is in fact insolvent. 
This act of the plaintiff, was, in our judgment, a serious wrong, 
“injury” to the defendant. He thus lulled him to sleep; in 
fact, deprived him of several ways by which he might have 
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secured himself. If Blalock is still solvent, the plaintiff is 
not hurt. The contract of the security is without consideration 
to himself, and the creditor ought to exercise towards him 
every duty. 

Judgment affirmed. 


Aveustus NEAL, plaintiff in error, vs. THE STATE oF 
GeEorGIA, defendant in error. 


1. It was not error in the judge, on the trial of one for an assault and battery 
in whipping his own child, a girl ten years old, with a saw twenty-two 
inches long and three-fourths of an inch wide, to charge the jury that if 
there was no good reason for the whipping, one lick with such an instru- 
ment was unlawful. 

2. The verdict in this case is fully justified by the evidence. 


Criminal law. Assault and battery. Parent and child. 
New trial. Before Judge Porte. Warren Superior Court. 
October Term, 1874. 


Neal was placed on trial for the offense of assault and bat- 
tery. He pleaded not guilty. The evidence showed that 
Neal, a large and powerful man, left his daughter, a child 
ten years old, at home with his wife, her step-mother; that 
before leaving, he locked up all his provisions in a chest, 
which he told the little girl not to open; that during his ab- 
sence, the wife, having nothing for her,and the child to eat, 
commanded the latter to break open the chest to get some- 
thing, which she did; that Neal, on his return, beat the girl 
with an old saw twenty-two inches long and three-fourths of 
an inch wide, breaking the skin in several places, and leaving 
the prints of the saw-teeth on her shoulders and back; that 
the step-mother sent for the marshal of Warrenton to stop 
him, who heard the child’s screams before reaching the place, 
and on arriving found Neal still beating her in a violent and 
passionate manner, in spite of her cries for mercy. 

The court charged the jury, in substance, that if the break- 

VOL, LIV. 19. 
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ing open of the chest under the circumstances above stated, 
was the only cause for the whipping of the child by the de- 
fendant, then one lick with the instrument charged to have 
been used, was unlawful, and they ought to find him guilty. 

To this charge the defendant excepted. Error is assigned 
upon this ground of exception. 


WHITEHEAD & HArrTRIDGE, by brief, for plaintiff in 
error. 


SAMUEL LUMPKIN, solicitor general, by Joun C. REEp, 
for the state. 


McCay, Judge. 


We have nothing to add to what is stated in the head-note 
in this case. The weapon used to inflict this whipping was 
a weapon none but a brute would use on such a child. It 
was a cruel and unlawful thing to inflict chastisement with. 
The judge did not say that one lick with such a weapon made 
the defendant guilty, but that it was unlawful, and so it was. 
We think; too, the verdict right. Even if a whipping was 
justifiable, and we would not’ go closely in a matter of this 
kind, as a very large margin must be left to the judgment of 
the parent, such a whipping with such a weapon was a cruel 
and outrageous abuse of the parental authority, and made the 
perpetrator of it guilty. 

Judgment affirmed. 


JAMES M. Dyson, sheriff, plaintiff in error, vs. JAMEs E. 
HARPER, assignee, ef al., defendants in error. 


Henry KELLY, plaintiff in error, vs. James E. Harper, 
assignee, e¢ al., defendants in error. 


A sheriff levied a mortgage f#. fa. upon a stock of goods kept as merchan- 
dise. By consent of both mortgagor and mortgagee, the sheriff proceeded 
to sell the goods at the store at private sale; pending the sale, a general /. 
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fa. was put in the sheriff’s hands and an entry of levy made by him. Be- 
fore the goods were all sold the defendant was adjudged a bankrupt. The 
plaintiff in the general judgment levied called upon the sheriff by rule 27sz 
to show cause why he should not pay to him the principal and interest on 
his f. fa. The sheriff answered, setting forth the above facts, and that 
another general f. fa. had been put in his hands; that the assignee in 
bankruptcy had also claimed the money arising from the sale; that he had 
in hand $5,000 00, and was ready to pay it under the order of the court. 
The court directed the parties to interplead, and on special motion by the 
assignee in bankruptcy, directed the money to be paid to him, to be dis- 
tributed as assets in the court of bankruptcy. The sheriff and the general 
judgment creditor, whose f. fa. had been levied, excepted : 

Field, that the money in the sheriff’s hands was before the court for distribu- 
tion as money raised on final process, and it was error to direct it to be 
paid the assignee. 


Bankrupt. Sheriff. Execution. Judicial sale. Rule 
against officer. Before Judge PorrLe. Wilkes Superior 
Court. May Adjourned Term, 1874. 


These cases were argued together. They are sufficiently 
reported in the above head-note. 


R. Toomss, for plaintiffs in error. 
“W.M. & M. P. Reese, for defendants. 


McCay, Judge. 


There is nothing in the case of Morris vs. Davidson, 49 
Georgia, 361, which controls this case. There the money 
was before the court by process of garnishment, which was 
dissolved by operation of law on the adjudication in bank- 
ruptey. But in this case we have only the ordinary rule 
against the sheriff, by a general judgment creditor, who, be- 
fore the adjudication in bankruptey, had ordered a levy, which 
had been made on at least part of the goods, and this before 
the sale was complete. The whole of the goods had been 
seized by the sheriff under final process, and for convenience 
of the parties, and the interest of all parties, he was proceed- 
ing to sell them in a manner different from that prescribed by 
law. In the case to which we have referred, the sale was by 
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an auctioneer; the sheriff had given up the possession to him. 
See, also, the case of Winship vs. Phillips, 52 Georgia, 593. 
In the present case the goods were seized by the sheriff under 
final process. He has sold them, and he admits that he has 
the proceeds in his possession as sheriff of the state court. 
The sheriff himself does not pretend that this money is not 
in his hands as sheriff. He does not make the question 
whether he is in contempt. The mortgagee does not com- 
plain; the defendant himself does not. The question, there- 
fore, turns wholly on the relative rights of the assignee, the 
appointee of the bankrupt court, and the judgment ereditors. 
It seems to us that the assignee’s rights are disposed of by the 
seizure. The sheriff, under a final process of the state courts, 
had seized the property before even the commencement of the 
proceedings in bankruptcy. That possession has never been 
restored to the defendant, or any agent of his, and the sheriff 
brings the money into court. If it was not sold at public 
sale, and he and the mortgagee make no objection, we do not 
see how it is competent for others to do it. The levy, under 
final process, of the mortgage and the general judgment, was 
an assertion of jurisdiction over it before any jurisdiction of 
the bankrupt court attached. That the law as to the sale has 
not been complied with does not deprive the state court of the 
jurisdiction it thus acquired, and we think the court was in 
error in giving the property to the assignee. Nobody’s rights 
can be affected. Both courts will administer the law; but, 
under the rule that the court first taking the jurisdiction will 
retain it, we think it is for the state court to distribute the 
fund. 
Judgment reversed. 
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RicHaRD B. GHotston, plaintiff in error, vs. JANE GHOL- 
STON et al., defendants in error. 


Where a libel for divorce was filed in 1859, with a schedule of the property 
of the parties, as required by the law then in force, but the issues were not 
in fact tried until after the adoption of the Code: 

Held, that it was competent for the jury to distribute the property between the 
parties and their children, as was authorized by the law previous to the 
adoption of the Code, and that a verdict that the wife “should have a cer- 
tain tract of land,” conferred upon her the fee simple title to said land and 
not a mere life estate. 


Husband and wife. Divorce. Alimony. Before Judge 
PottLe. Madison Superior Court. September Term, 1874. 


The above head-note, with the opinion, sufficiently reports 
this case. 


Joun C. REED, for plaintiff in error. 


W. G. Jonnson; SPEER & Tuomas, for defendants. 


McCay, Judge. 


At the date of the institution of this suit, the law regula- 
ting the rights of the parties as to the property, was the act 
of 1806: Cobb’s Digest, 224, 225. By that act it provided 
that after the payment of the debts, the property “shall be 
subject to an equal division between the children of such par- 
ties, except the jury shall think proper to allow either party 
a part thereof. Under this statute, up to the adoption of the 
Code, the uniform ruling was, that the whole subject was open 
to the jury. By the Code of 1863, as was held by this court 
in Odom vs. Odom, 36 Georgia, 319, this rule was changed, 
and under the law since the Code, the jury can only give the 
wife alimony, and that is defined in 1736, and other sections, 
as a provision for the support of the wife at most for her life. 
The sole question in this case is, whether the provisions of the 
Code apply to this case, pending as it was at the time of the 
adoption of the Code. There is nothing in the language of 
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any of the sections of chapter 1, section 3, part 2, of the Code, 
declaring it to be retroactive; and section 2 of the preliminary 
provisions of the Code declares that “all rights, obligations, or 
duties, acquired or imposed by existing laws, shall remain valid 
and binding, notwithstanding the modification or repeal of such 
laws” (by this Code.) Under this section, we think it is plain 
that the rule of law regulating the rights of these parties, at 
the date of the institution of the suit, was the rule for the gov- 
ernment of the jury in the distribution of the property. We 
do not say it was not competent for the legislature to alter it, 
but we think it clear that it was not the intent to do so. The 
plain common sense meaning of the verdict is to declare that 
the land shall be the property of the wife. In Odom’s case, the 
court construed the verdict to give her only a life estate, though 
that was not expressed, but it did so because, under the law, 
as it then stood, it was not competent for the jury to do more. 
But ordinarily, in this state, even in a deed such words would 
convey a fee: Code, sec. 2248. As we think the jury might, 
under the law, have made such a verdict in the divorce suit, 
we feel that it ought to have the legal effect flowing from such 
words. 

Judgment affirmed. 


WiiiiaM T. Saxon et al., administrators, plaintiffs in error, 
SUSANNAH vs. SHEPPARD, defendant in error. 


1. A paper purporting to be a return by a trustee to the ordinary, and which, 
though sworn to, does not appear to have been examined, approved, and 
ordered to be recorded, is not evidence in favor of the trustee. Nor are 
the sayings or declarations of the trustee admissible in his favor, or in 
favor of his administrator after his death. 

2, Whilst it was error in the court to charge the jury that a trustee cannot de- 
fend himself by showing that the trust funds were dona fide invested in 
Confederate funds and thus lost, unless he has made and filed the affidavit 
allowed by the act of 1866, yet, as the verdict in this case is for no more 
than the jury ought to have found even had there been no error in the 
charge, this court will not reverse the judge in refusing to grant a new 
trial. 
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Trusts. Evidence. Ordinary. New trial. Confederate 
money. Before Judge SrrozEr. Calhoun Superior Court. 
September Term, 1874. 


Susannah Sheppard brought debt against Samuel C. Saxon, 
as principal, and William Maury and Redding Strickland, as 
securities, on a bond given by said Saxon as trustee for the 
plaintiff, on November 26th, 1860, conditioned in the sum of 
$3,784 00, to perform all the duties legally required of him 
as such trustee, and to render an account of the principal and 
interest of the moneys in his hands, when legally called on to 
do so. 

Pending the suit Samuel C. Saxon died, and his adminis- 
trator, William T. Saxon, and administratrix, Nancy A. 
Saxon, were made parties in his place. 

The defendants pleaded, in substance, that all moneys 
coming into the hands of such trustee had been fully account- 
ed for by him while in life, except such as had been invested 
in Confederate bonds, in compliance with the act of March, 
1864. 

The evidence in the case was voluminous, and is omitted 
as not material to the questions of law made before this court. 

In the course of the trial, the defendants tendered in evi- 
dence the following paper : 


“Samuel C. Saxon in account with Susannah Sheppard, 
from June, 1861, to January, 1866 : 

“Under the requirements of the state laws, I investe:| 
$1,650 00 in Confederate bonds. 

“Paid out none. Received none. 

(Signed) “SAMUEL C. SAXON. 

“Sworn to and subscribed before me, 

this January 3d, 1866. 

“W. E. Grirrin, Ordinary.” 


It was shown that this document was found in the ordi- 
nary’s office a few years before the trial, after the death of 
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the trustee; that it had never been recorded ; that about the 
time of this return the Federal soldiers took possession of 
the court-house; that the papers were removed, and this one 
misplaced. 

On objection, this evidence was rejected, and the defendants 
excepted. 

The jury found for the plaintiff principal $592 01, and in- 
terest $405 14. The defendants moved for.a new trial, upon 
the ground that the court erred in refusing to allow them to 
show by various witnesses what the trustee had stated to them 
during life as to his disposition and investment of the trust 
funds, and because the court erred in charging the jury as fol- 
lows: “If this trust fund, by being loaned out and collected 
again, was converted into Confederate money, and the several 
transactions were hona fide by the trustee, and he afterwards 
invested it in Confederate bonds, which were lost by the re- 
sults of the war, then the trustee is not liable. If he failed 
to make such investment, or made it illegally, the trustee is 
only liable for the value of Confederate money in March, 
1864, provided the proof showed that the trustee filed his 
affidavit with the ordinary in compliance with the act of 
1866, identifying the money invested as the same which he 
received from the collection of the trust notes.” 

The motion was overruled, and the defendants excepted. 
Error is assigned upon the above grounds of exception. 


Vason & Davis; T. J. Dunn, for plaintiffs in error. 


R. F. Lyvon ; L. D. Munror, for the defendant. 


McCay, Judge. 


1. The whole effect of a return to the ordinary turns on 
the fact that that officer, whose duty and jurisdiction it is to 
examine and pass upon it, has done so. If he has so done, 
his record and entries willshow. It is his judgment and not 
the return, which is the evidence. The sayings of any one, 
dead or alive, in his own interest, are never admissible. 
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Sometimes, indeed, his declarations as a part of the rés geste are. 
But this is no such case; it is proposed to prove here, not 
only his sayings, but the res geste itself, by his sayings. That 
can never be done. Sayings, as part of a res geste, only come 
in to explain and qualify the res geste, and it is unheard of 
to prove the res geste by the sayings and then qualify it by 
the sayings. 

2. We do not agree with the judge that the affidavit, under 
the act of 1866, is the only mode an administrator may use 
to show good faith in getting Confederate money he has in- 
vested. ‘That is one way. But he may still show, if he can, 
the truth by other evidence. We do not, however, see how 
this hurt the defendant. ‘The jury were, under the evidence, 
bound to find, at least, as much as they did, since no explanation 
was made as to how these funds got into Confederate money. 
Though the court was wrong on the point we have alluded to, 
it could not have affected the verdict. It would be folly for 
this court to send the case back for a mere theoretical error. 

Judgment affirmed. 


ALBERT MircHE st et al., by next friend, plaintiffs in error, 
s, THE UntversaL Lire InsurANCE ComPANny, defend- 
ant in error. 


1. A life insurance policy provided that the annual premiums should be pay- 
able on the 23d of May in each year, and in an action against the company 
it was proposed to prove by parol that at the time of the making of the 
contract it was agreed between the company’s agent and the assured that 
the payments should be made in the fall of each year: 

Held, that the evidence was properly rejected. To justify the introduction of 
parol evidence to contradict a written contract on the ground of fraud, the 
fraud charged must be in the execution of the contract. 

2. A contract required by law to be in writing cannot be shown to have been 


altered by parol after its execution. 


Evidence. Fraud. Insurance. Before Judge JAMES 
JoHNSON. Muscogee Superior Court. May Term, 1874. 
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The policy stated that the premiums were payable annual- 
ly on 23d of May. It was proposed to show that the first 
premium had been paid by a draft, payable in October, with 
interest from date, and that the agent had said the other pre- 
miums might be so paid. It was proposed to show that, on 
being afterwards appealed to, the agent had again so said. 

With this statement, the above head-notes report the case. 


H. L. Bennine; M. H. Buanprorp; J. M. Russe.1, for 
plaintiffs in error. 


LitrrLeE & CrawrorD; INGRAM & CRAWFoRD, for de- 
fendant. 


McCay, Judge. 


1. The contract in this case is plain and unambiguous. If 
it may be contradicted, there is no contract that may not. 
Nothing appears here but that the parties made a plain stip- 
ulation in writing, with the agreement at the time that it was 
not to be the real contract. It is not pretended that the plain- 
tiffs thought it was written differently, or that there was any 
fraud in writing it as it is. All parties knew it was so writ- 
ten. It is said this isa fraud and a great hardship; but is not | 
this always true where the rule excluding parol evidence is 
allowed? The very offer of parol evidence to alter implies 
that the contract is not what the parties made. The rule is 
based on public policy. The danger of perjury—the uniform 
experience that it is wisest to adhere to what the parties have 
knowingly written—has established this rule as a choice of 
evils. Better this than to permit parol evidence to explain 
or contradict written. Perhaps some wrong will be done by 
exclusion, but less wrong that way than the other. 

2. It is generally true, that a simple contract, though in 
writing, may be altered by a subsequent legal contract not in 
writing. But this cannot apply to a contract required by 
law to be in writing. If the contract may be altered by parol, 
then there is a contract on the subject matter by parol, and 





ATLANTA, JANUARY TERM, 1875. 291 


McWhorter zs. Tarpley e¢ a/. 








that is forbidden by the statute. Insurance contracts must, 
in this state, be in writing: Code section 2794. Altogether, 
we see no error in the judgment. 


Judgment affirmed. 


Rospert L. McWuorter, guardian, plaintiff in error, vs. 
James L, TARPLEY ef al., defendants in error. 


Where it appeared in evidence that the defendant, a guardian, had received 
for the use of his ward, Confederate money, during the late war: 

Held, that even if he received it in good faith, yet, unless he shows affirma- 
tively that he kept that very mouey apart from his own funds, he is liable 
to his ward for the value of the money at the time he received it. — 


Guardian and ward. Trustees. Confederate money. Be- 
fore Judge BARTLETT. Greene Superior Court. September 
Adjourned Term, 1874. 


This was a suit calling on a guardian to account to his ward. 
The jury found for the defendant, and the judge granted a 
new trial. To this ruling defendant excepted. 

The evidence justified the verdict, except that it appeared 
that the guardian had got various sums in Confederate money 
during the war, and the only account he gave of them was his 
affidavit, under the act of 4866, that he had on hand Con- 
federate money, and it was the same kind of money he re- 
ceived. His answer also said that he had not applied the 
assets to his own benefit. 


P. B. Ropinson; M. W. Lewis; REEsE & REESE, for 


plaintiff in error. 
A. G. & F. C. Foster, for defendants. 
McCay, Judge. 


We think the court below was right in granting a new 
trial. Under the evidence—even of the answer and returns— 
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it is plain that the defendant below did, during the war, receive, 
for the use of his wards, various sums. What became of the 
money? Did he keep it separate, in specie, by itself, or did 
he mingle it with his own funds? Could he or his agent 
identify any particular package as the ward’s money? Did 
the agent keep it separate? Did the guardian do so after he 
settled with the agent? None of these questions are met by 
the evidence. The act of 1866 is not, in our judgment, ap- 
plicable to the case. ‘That act refers to investments in bonds, 
made under the acts passed, or under orders of court, and it 
requires, before even a prima facie case is made by the re- 
turns, the affidavit required, the effect of which is, that the 
administrator or other trustee shall swear that the funds in- 
vested are, and were, the same kind of funds received by 
him. The object is to prevent an investment made in fraud 
of the rights of the estate, being effective. We all know that 
it was possible for an administrator or other trustee to invest 
in Confederate bonds his own indebtedness to the estate, and 
one of the leading objects of this statute was to prevent this. 
What may appear on the trial as to the neglect of the guar- 
dian in not investing this Confederate money, if he did, in 
fact, keep it separate from his own funds, or if the agent did, 
we are not now prepared to say. The facts of the case must 
settle that. We think, under the facts as they appear, this 
guardian was, at any rate, liable fur the value of the Confed- 
erate money collected by him during the war. 

We do not agree with the court that the courts of this state 
are bound by the decision of the United States court on the 
point indicated. It is not one of the questions on which that 
court is ari appellate tribunal from this court. It is simply a 
question of general public law whether any particular act or 
law was in aid of the rebellion. ‘This court has taken a con- 
trary view from that adopted by. the supreme court, and with 
every respect for that high tribunal, we are not prepared to 
reverse our judgment. 

Judgment affirmed. 
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Jesse McLEenpon, plaintiff in error, vs. THE ATLANTA AND 
West Point RatLroap ComPAny, defendant in error. 


1. When a railroad company appropriates land for its road-bed and track, 
without the consent of the owner of the land, and without condemning the 
land under the charter, a right of action accrues to such owner. But a 
subsequent purchaser cannot sustain an action against the company for the 
value of the land, nor forthe use and occupation of the right of way, as onan 
implied promise to pay him therefor. 

. A demand for damages caused by a trespass on land cannot, under section 
3261 of the Code, be joined with a demand for the use and occupation of 
such land. 

. The question of adverse possession in this case, was a question of fact, and 
there is evidence in the record to support the verdict. 


Railroads. Land. Damages. Actions. New trial. Be- 
fore Judge BUCHANAN. ‘Troup Superior Court. May Term, 
1874. 


On December 26th, 1872, McLendon brought assumpsit 
against the Atlanta and West Point Railroad Company for 


$10,000 00. In the first count, he alleged that the defendant 
was indebted to him $3,500 00 for the use and occupation of 
aright of way through certain lands of his from February 
Ist, 1853, to December 20th, 1872. In the second count, he 
claimed the same amount as due him for the same causes on 
a quantum meruit. In the third, he alleged that on February 
Ist, 1853, the defendant took possession of a certain strip of 
land belonging to him, and pas since occupied it as a right of 
way, and that it is of the value of $3,500 00; that the de- 
fendant has received and enjoyed the profits of said land and 
of the right of way, of the annual value of $200 00; that it 
refuses to deliver the said land to the plaintiff or to pay him 
the profits thereof. 

The defendant pleaded as follows: 1st. Title in itself to 
right of way by reason of twenty years’ possession thereof be- 
fore suit brought; that for more than seven years before the 
commencement of suit it has used said right of way without 
hindrance by the plaintiff or any one else. 2d. The statute 
of limitations as to all of plaintiff’s demand which accrued 
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more than four years prior to suit brought. 3d. ‘That plain- 
tiff agreed to donate to the defendant said right of way, in 
consideration of the location and building of its road through 
his land. 

Evidence was introduced to show that the defendant took 
possession of the strip of land alluded to in the declaration 
for the purpose of grading, ete., in the latter part of the year 
1851, or first of the year 1852, and had exclusive possession 
by its cars running thereover, in 1853, and had so held the’ 
same ever since. The value of such use and occupation was 
proven. It was shown that the land over which said right of 
way passed was in litigation at the time of the location of 
defendant’s road thereon, and so continued until the year 
1856, when the plaintiff purchased the interests of the re- 
spective contending parties and took conveyances thereto. It 
was proven that the plaintiff was a director of the defendant 
from the time of the location of said road until February 
26th, 1869. There was evidence to show that when the road 
was located the plaintiff had said that if he obtained the title 
to the land in litigation he would give the right of way to the 
defendant ; and that he had frequently since said that he had 
given such right of way. . 

There was much other testimony not material here. The 
jury found for the defendant. The plaintiff moved for a new 
trial upon the following, amongst other grounds : 

1st. Because the court erred ip charging the jury “ that if 
the defendant claimed title adversely to the plaintiff, to the 
right of way mentioned in the plaintiff’s declaration, and if 
the defendant’s possession was adverse to plaintiff’s title, the 
action for useand occupation cannot be sustained. 

2d. Because the court erred in charging the jury as follows : 
“Tf, while the title to the land was in others, the defendant 
occupied the same without their objection, and had been so in 
possession for years previous to the plaintiff’s purchase, and 
the plaintiff, after his purchase, made no objection to said 
right of way or interfered with the enjoyment. thereof until it 
had been so occupied for seven years, he cannot afterwarls 
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set up title against the defendant as to the right to use said 
right of way.” 

3d. Because the court erred in refusing to charge the jury 
as follows: “The plaintiff is not debarred of his action by 
the mere possession, use or occupation by the defendant of the 
right of way and land in question, unless it appears that the 
defendant has pursued the mode pointed out in its charter in 
relation to acquiring the right of possession and right of way.” 

4th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and the plaintiff excepted. 


B. H. Bien am, for plaintiff in error. 


A. W. Hammonp & Son, for defendants. 


McCay, Judge. 


1, 2. This action is of a very anomalous character. The 
declaration goes upon two ideas: Ist. It assumes that the 
defendant has been using a right of way over the plaintiff’s 
land with his consent, and that therefore there is an implied 
promise on the part of the railroad to pay to the plaintiff 
what such use is reasonably worth for each year. 2d. It as- 
sumes that the defendant had, with plaintiff’s consent, taken 
a right of way over his land, intending thereby to assert own- 
ership over it, under an implied promise to pay him its value, 
and there is a count in the declaration for the value of the 
land based on this implied promise. Under the evidence in 
the case, it is very plain that this coupt for the value of the. 
land, based on the implied cualecl not sustainable, and 
this for the very plain reason that the plaintiff was not the 
owner of the land when it was taken. If the original taking 
was under such tircumstances as to raise an implied promise 
to pay its value to the owner, the right of action would be in 
the person who was the owner at the time, and not in the 
plaintiff. Besides, the statute of limitations, which. was for- 
merly pleaded, would be a complete reply to an action on 
such promise, which at best would be barred in four years. 





296 SUPREME COURT OF GEORGIA. 


Cohen vs. Broughton. 


3. Whether the other counts, sounding as they also do in 
contract, can be sustained, turns upon the question of adverse 
possession. If the right of way was used by the consent of 
the plaintiff, the company recognizing his right and acknowl- 
edging him as its landlord, as it were, then we see no reason 
why an action on an implied assumpsit for the yearly value 
of this use, will not lie; but if the possession be and has been 
adverse, the company has plainly a title by prescription; nor, 
as this court has decided in 19 Georgia, 313, would an action 
for use and occupation lie, even if the time of the adverse 
holding were not long enough for a prescriptive title. It was 
contended in the argument that these counts for use and oc- 
cupation might be treated as claims for damages for the tres- 
pass; but, under our Code, trespass and an action on a con- 
tract cannot be joined: See Code, sec. 3261. Besides, whilst 
we are not disposed to hold parties to very strict rules, we 
think it would be going quite too far to give the statements 
in the declaration that meaning. The question of adverse 


possession was fairly and distinctly left to the jury by the 
judge, and, under the evidence, the jury might well have 
found in favor of the defendant on that issue. ‘The letters of 
Mr. Grant and Mr. King do not amount to any recognition of 
the plaintiff’s claim. ‘They refer to it only as a claim, and 
do not at all recognize its justice, extent, or even its precise 


nature, 
Judgment affirmed. 


E. H. Couen, plaintiff in error, vs. Joan A. BrovuGHTON, 
defendant in error. 


1. Where personal property is claimed by a third person, and the claim affi- 
davit and bond recite that it has been levied on, the claimant is estopped 
from saying the levy was not complete. 

2. To justify the issue of a distress warrant, the relation of landlord and ten- 
ant must exist between the plaintiff and the defendant; and where A owns 

* land and rents it to B, but there is no proof that B ever took possession or 
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cultivated the land, this does not justify the levy of a distress warrant upon 
cotton made on'the land by C, between whom and, A or B there is no ex- 
press or implied contract to pay rent to A or B. 


Claims. Levy and sale. Estoppel. Landlord and tenant. 
Before Judge BartLerr. Morgan Superior Court. Sep- 
tember Adjourned Term, 1874. 


A distress warrant in favor of John A. Broughton against 
William D. Durden, was levied on three bales of cotton, 
which were claimed by E. H. Cohen. Upon the trial of the 
issue thus formed, it appeared that one Jerry Jones rented the 
land, upon which the cotton in controversy was made, for the 
year 1873, from Blanche Durden, to whom he had paid all 
the rent; that the cotton was made by him and sold to claim- 
ant; that he had never made any contract with the plaintiff; 
that plaintiff had purchased the land from Blanche Durden 
in 1871, and had rented it for the year 1873 to William D. 
Durden ; that he had notified Jones of these facts in January, 
1873, and told him he would look to the crops for the rent. 

The jury found the property subject. The claimant moved 
for a new trial, because the verdict was contrary to the law 
and the evidence, The motion was overruled, and the claim- 
ant excepted. 

One question made in this court was whether there had 
ever been any legal levy of the distress warrant, in reference 
to which see first head-note. The bill of exceptions does not 
show that this point was made in the court below, unless re- 
lied on as embraced in the general ground that the verdict 
was contrary to the law and the evidence. 


McHenry & McHEnry, for plaintiff in error. 


Biiiups & Brogston, for defendant. 


McCay, Judge. 


1. The claimant has made affidavit that this property was 
levied on. He has recited it in his bond. He has got pos- 
VOL. LIV. 20. 
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session of it by his forthcoming bond under a recital to that 
effect, so that even if the facts justified questioning the levy, 
he, it seems to us, is estopped from denying the levy. And 
this is specially (perhaps only) true of personal property. 
The possession is the point of the levy, and if there is no 
levy the claimant is not interfered with. He has got his 
property and may do as he pleases with it. He is not inter- 
fered with if there be no levy. 

2. But we are clear the plaintiff in fi. fa. has not made a 
good case. This isa distress warrant. The fundamental ba- 
sis of it is that the relation of landlord and tenant shall exist. 
Rent must be due. This can only be by contract, express 
or implied. An adverse holder of the land cannot be due 
rent: 30 Georgia, 14; 19 Ibid., 313. The evidence shows 
that the person who made this cotton was not the tenant of 
the plaintiff; that he rented the land from Miss Blanche 
Durden and has paid her for it. It seems, too, that he had 
rented from and paid her for several years; and that he, in 
terms, disavowed holding under the plaintiff. The plaintiff 
does not pretend that he rented the land to Jerry Jones, who 
made the cotton levied on. The contract he made was with 
W. D. Durden. Did W. D. Durden ever take possession ? 
There is no proof that he did. The plaintiff’s whole case 
turns on the fact that he owned the land; and he assumes 
that if he did, whoever worked it is not only bound to pay 
him rent, but that any cotton made on the land by anybody is 
bound for such rent. This is pushing the rights of a land- 
lord or land owner further than the law justifies. The writ 
is a harsh one, and it has always been restricted to the case of 
a tenant by contract, and has never, as we see by the cases re- 
ferred to, been extended to one holding adversely. There are 
cases where it is held there can be ro distress, unless the rent be 
agreed upon, and the rule is uniform that there must be either 
a fixed sum agreed upon, or some other agreement made from 
which a fixed sum may be ascertained. So that the case of a 
distress warrant requires even a stronger case than use and 
occupation, for in that case a quantum meruit will lie. We 
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see no connection between the plaintiff and Jerry Jones, and 
nothing to justify seizing Jerry Jones’ cotton as the property 
of William D. Durden. Even if Jerry Jones were the under- 
tenant of Durden we do not think this distress warrant could 
seize Jones’ cotton. If Jones was the tenant of the plaintiff, 
and it is only in that event his cotton could be levied on, 
the warrant should have issued against him. We are of the 
opinion that, under the law, as the case is made by the evi- 
dence, this cotton was not subject. 
Judgment reversed, 


Epwin A. CASTELLAW, administrator, et al., plaintiffs in er- 
ror, vs. JULIA GUILMARTIN et al., defendants in error. 


A judgment regularly obtained against an executor by one who claims a debt 
due from the testator, is conclusive against the executor and the estate in 
his hands unadministered, as to the existence and the amount of the debt, 
and cannot be attacked, even in equity, by the legatees under the will, on 
the ground that there was a good legal defense which the executor failed 
to set up, unless it be also alleged that there was accident, mistake, fraud, 
or corrupt complicity between the executor and the plaintiff. 


Executors and administrators. Judgments. Before Judge 
Tompkins. Chatham county. At Chambers. March 20th, 
1875. 


Julia Guilmartin, John F. Guilmartin, ....... Guilmartin 
and Julia Guilmartin, a minor, by her next friend, legatees 
under the will of John F. Guilmartin, deceased, filed their 
bill, wherein they allege that on the 2d of April, 1874, Edwin 
A. Castellaw, as administrator on the estate of James W. Cas- 
tellaw, commenced suit in the superior court of McIntosh 
county against Robert Lachlison, as executor of the said John 
F. Guilmartin, for the sum of $2,552 73, besides interest, al- 
leged to have been due on the first of January, 1854, by said 
Guilmartin, as trustee of James W. Castellaw, to said Castel- 
law. Further, that said Lachlison lived in McIntosh county, 
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and complainants in Chatham; that he made no defense, and 
permitted judgment to be entered up against his testator’s 
estate by default, at the last November term of McIntosh 
superior court, for the amount sued for; that they depended 
upon said Lachlison to make the proper defenses to said ac- 
tion which existed at the time, and which would have entirely 
defeated it; that they had a right to expect this, from his po- 
sition as executor and trustee; that they knew nothing of said 
suit until they saw an advertisement of a levy, made under 
the judgment thus obtained, upon the property of the estate 
in Chatham; that there were valid defenses against said suit 
which ought to have been pleaded for the benefit of complain- 
ants (who are the real and only parties interested in the estate 
of said Guilmartin,) by the said Lachlison, executor. the nom- 
inal defendant, but that he failed to make or plead them, and 
by his negligence permitted judgment to go against him at 
the first trial term of the said cause, and that they; the com- 
plainants, were thus damaged, without any knowledge of 
what was occurring; that the declaration showed upon its face 
that the action was barred by the various statutes of limita- 
tions of the state, especially by the act of March 16th, 1869, 
section 5; that execution has been issued, levied, and the prop- 
erty advertised for sale. 

It appeared that James W. Castellaw died in 1860 and 
Guilmartin in 1855. 

They pray that the judgment be opened, and they allowed 
to plead their defenses to the action, and that an injunction 
issue restraining said Castellaw, and the sheriff of Chatham 
county, and the attorney of said Castellaw, from selling said 
property under said execution. 

The declaration filed in the original suit, and the will of 
John F. Guilmartin are annexed as exhibits to the bill. 

The declaraiion shows the suit to be founded on an account 
filed in the office of the ordinary of Chatham county, by John 
F.. Guilmartin, as trustee of James W. Castellaw, on the Ist 
of January, 1854, showing a balance of $2,552 73 in the 
hands of Guilmartin to the credit of Castellaw. The dec- 
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laration stated further that Edwin A. Castellaw was appointed 
administrator on the estate of James W. Castellaw in April, 
1872. 

Amendments were afterwards filed to the bill, alleging the 
insolvency of Lachlison, and that a portion of the claim upon 
which the judgment was based had been paid, but not stating 
when or how, or how much. 

The defendants answered that the allegations of the bill 
showed that the complainants were not entitled to the injunc- 
tion prayed for, and that there was no equity in the bill. 

The chancellor ordered that the writ of injunction issue 
restraining the defendants from proceeding to sell the prop- 
erty levied on, and from enforcing in any other way said 
judgment. He further directed that the judgment be opened 
and set aside, on condition that the complainants and the ex- 
ecutor of John F. Guilmartin do file their pleas of defense at 
the next term of the superior court of McIntosh county. 

To this judgment the defendants excepted. 


A. P. Apams, by W. R. Hammonp, for plaintiffs in error. 


No appearance for defendants. 


McCay, Judge. 


There is nothing set up to justify the interference of a court 
of equity with this judgment at law, but the fact that the 
debt upon which the judgment is founded was capable of 
having been defended at law by the plea of the statute of 
limitations. It is not even claimed that the debt is not in 
the main justly due. Why should these legatees claim to go 
behind the judgment? Perhaps the executor knew the debt 
was unpaid, and standing as he does in the shoes of the tes- 
tator, he may have thought it not honest to plead the statute. 
The law authorizes him, if in his judgment he thinks proper 
to pay a debt barred by the statute, to do so, And it would 
be very strange if a trustee, knowing his testator owed a just 
debt, were still compelled to plead the statutory bar. Some 
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of the old decisions even go so far as to hold that a direction 
to pay debts is an acknowledgment. This is not now held to 
be the law. But an administrator may pay an honest debt of 
the deceased which is unpaid, although it be barred by the 
statute: provided, under our statute, the bar was not com- 
plete during the lifetime of the deceased; See Code, (1373) 
section 2542. It does not appear that this debt was barred 
on the death of Castellaw, but rather to the contrary, so that 
the bill does not even make out a case where the administra- 
tor has done anything which, under the law, he might not well 
have done. But even if this were shown, the bill would fail 
to make a case for the interference of equity. The adminis- 
trator is the legal party, who, as to all the world, represents 
the estate, and a judgment against him is just as conclusive 
against the estate he represents‘as a judgment against any 
other defendant is against him. That is, it cannot be attacked 
except for fraud or want of jurisdiction, not even in equity, 
except for accident, mistake, etc., where there was no mixture 
of fault or negligence on the part of the defendant. We re- 
cognize the fact, that if there be fault on the part of the ad- 
ministrator, the legatees are not without redress—but that 
redress is against him. As to the plaintiffs in the judgment, 
the law, by its proper court, and with the legal parties before 
it, has declared that the estate owes this debt, and it will not 
tolerate any denial of it. The parties and their privies are 
estopped. Had there been a good legal plea or defense, had 
the debt been unjust, and by collusion between the parties a 
judgment been obtained, equity would then have interfered. 
But there is no such charge; mere neglect would not, we 
think, be sufficient. Some corrupt complicity would be ne- 
cessary to set aside the solemn judgment of the court. Un- 
less this were the law, litigation would be endless. 
Judgment reversed. 
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Vivian Homes, plaintiff in error, vs. WiLL1AM H. CLARK 
et al., defendants in error. 


1. Newly discovered evidence, to be a good ground for new trial, should not 
be cumulative only, and the party relying on it should show due diligence 
in seeking for it before the trial. 

2. There was no abuse of the discretion of the court in refusing a new trial. 


New trial. Newly discovered evidence. Before Judge 
BucHaNnan. Troup Superior Court. May Term, 1874. 


On October 21st, 1861, Vivian Holmes brought assumpsit 
against Joseph Boone on a promissory note, dated April 8th, 
1861, payable to H. Holmes or bearer, six months after the 
date thereof, for $568 63. Bail process was sued out, and 
the defendant arrested. Marshall B. Grady and William H. 
Clark became securities for his appearance. At the May term, 
1867, judgment was rendered for the plaintiff. Scire facias 
was issued on the bail bond, returnable to the November term, 
1867. No showing having been made to the contrary, a rule 
absolute was granted. At the November term, 1868, on mo- 
tion of the securities, the court ordered the plaintiff to show 
cause why the original judgment against Boone, and the rule 
absolute on the bail bond, should not be set aside on the 
ground that they were rendered after Boone’s death, there be- 
ing no representation on his estate. The facts alleged in the 
rule nisi were traversed by the plaintiff. 

Upon the trial of the issue thus formed, at the May term, 
1873, the movants introduced the answers of one Gabriel 
Fields to interrogatories propounded to him, to the effect that 
Boone died in Selma, Alabama, in October, 1866; that he saw 
him while sick and immediately after his death, when laid out 
as a corpse; that he was too late to attend the funeral, but saw 
the procession moving to the grave-yard,.and arrived as the 
grave was being filled with earth; that witness did not live in 
Selma, but went there in October, 1866, to obtain a job of 
boating cotton to Mobile, and stopped with “old man Krout, 
who kept a boarding-house;” that William Waits, the super- 
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visor of the Rome Railroad Company, knows that witness 
was then at Selma. 

Much evidence was introduced in behalf of the plaintiff 
tending to show that Boone was alive after the judgment was 
rendered against him, several witnesses testifying that they 
had seen him since October, 1866, and one that he had seen 
him since the date of the judgment. The jury found for the 
movants. ‘ 

The plaintiff moved for a new trial because the verdict was 
contrary to the evidence, and because of newly discovered ev- 
idence. In support of the last ground was attached the affi- 
vit of the plaintiff, to the effect that he had discovered, since 
the trial, that William Marable and William D. Condon 
would testify that they had seen Boone, during the year 1868, 
in Montgomery, Alabama, ete. Also, the affidavits of the 
persons alluded to. 

When the motion for a new trial came on to be heard, at 
the May term, 1874, the plaintiff moved for a continuance 
upon the ground tha the had recently discovered where Krout 
and Waits resided, by both of whom he expected to prove that 
Gabriel Fields, the witness for the movants, was not in Selma, 
Alabama, in October, 1866; that he did not board with Krout, 
as testified to by him; that he did not apply to Waits, the 
superintendent of the Selma and Rome Railroad Company for 
employment ; that he expected to have their testimony before 
the next term of the court, if not during the present term, as 
his counsel was then in correspondence with them ; that the 
motion was not made for delay. 

The continuance was refused, and the plaintiff excepted. 

The motion for a new trial was overruled, and plaintiff ex- 
cepted. 

Error is assigned upon each of the above grounds of ex- 
ception. 


C. W. Masry, for plaintiff in error. 


B. H. Bieuam, for defendants, 
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McCay, Judge. 


1. The issue tried in this case was a simple one. Was the 
principal defendant living at the date of the judgment on the 
scire facias ? The parties had from 1868 to the trial in 1873, 
to get up their evidence, much of it on both sides was by in- 
terrogatories, so that each party had notice of the witnesses 
of the other and what they would probably prove. The evi- 
dence was painfully conflicting, and the new evidence is pre- 
cisely in the line of what each party brought forward.on the 
trial. It must be admitted that the rule as to when evidence 
is cumulative only, is not very definitely settled, and for my- 
self, I am free to say that the decisions do not seem to be 
founded on any proper principles. The true rule ought to be, 
I do not say it is, that a new trial ought to be granted only 
when the new evidence would most probably produce a dif- 
ferent result, and that if it would probably do so, there ought to 
be a new trial whether the evidence is cumulative only or not. 
In this ease the new evidence is not only upon a point prin- 
cipally controverted at the trial, but it is upon a point on which 
both the parties produced much evidence, and evidence of 
precisely the same character as the newly discovered evidence. 

2. The verdict seems to have turned almost entirely on the 
credibility of the witness Fields. He seems to have been 
known to both parties and to the community where the trial 
was had, and it was peculiarly with the jury to pass upon his 
credibility. Questions of identity, as we all know, are very 
knotty ones, and depend entirely on the means of observation 
of the witnesses and their credibility. Suppose the jury, hav- 
ing the highest respect for the integrity, good sense, and 
knowledge of this witness, Fields, and the fact that no effort 
was made in any way to affect his credibility, indicates that 
the jury did have this confidence. Suppose, I say, this con- 
fidence to exist, and the jury to have concluded he was mis- 
taken as to the year he saw the defendant, that it was in 1867 
and not in 1866; this would make all the witnesses tell the 
truth, for it is significant that after 1867 he does in fact dis- 
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appear aud remains unheard of till the trial. As to the mo- 
tion to amend, we think that shows want of diligence, and 
fails also in this, that it does not appear affirmatively what the 
witnesses would swear. Altogether, we do not feel authorized 
to say that the jury and the judge have so erred as that the 
principles of justice and rules of law require this court to in- 
terfere. 
Judgment affirmed. 


Oscar THOMASON, plaintiff in error, vs. THomas N. Pout- 
LAIN, defendant in error. 


Oscar THOMASON, plaintiff in error, vs. Davip WILLOUGH- 
BY, defendant in error. 


1. The lien of a factor for provisions and commercial manures furnished to 
a planter to enable him to make a crop, as authorized by the act of 1866, 
is superior, so far as said crop is concerned, to a judgment against the 
planter dated before the advance of the factor, or even before the act of 
1866. 

. When a factor has a lien for supplies, under the act of 1866, upon the 
growing crop of a planter, made in 1872, and the planter, in the fall and 
winter succeeding, delivered at the warehouse of A B nineteen bales of 
cotton, with instructions to sell and apply the proceeds to debts of C and 
D, and the balance to a lien debt due the factor for 1871, which was so 
done by the warehousemen, and subsequently the planter delivered to said 
warehousemen nineteen other bales; both lots being of the. crop of 1872, 
with instructions to sell and apply the proceeds to payment of the factor’s 
lien of 1872: 

ffeld, that proof that the warehousemen were the general agents of the fac- 
tor does not render the transaction, as to the first nineteen bales of cotton, 
such a fraud upon the judgment creditors of the planter as to postpone the 
factor’s lien upon the second nineteen bales of cotton to judgment liens 
against the planter. 


Factors. Lien. Principal and agent. Payments. Judg- 
ments. Before Judge BARTLETT. Greene Superior Court. 
March Term, 1874. 
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One of the judgments was older than 1866, and the court 
charged that whilst the lien, under the act of 1866, was su- 
perior to the other fi. fas., it was not to this. There were 
thirty-eight bales of cotton made by the defendant that year. 
He delivered nineteen to the warehousemen, with instructions 
to sell and pay several debts he owed, among others a debt to 
the claimant’s for advances made the previous year, and this 
was done. It was in proof that these warelhousemen were 
the claimants’ agents in the transaction of his business, though 
it did not appear that they were his special agents in this 
transaction. 

The court charged that if the warehousemen were the gen- 
eral agents of the claimant, and did with the first nineteen 
bales, as is stated above, that this, in law, was an act that 
would estop him from setting up his lien on the second nine- 
teen bales. 

With this statement, the above head-notes report the cases. 


Reese & REEsgE, for plaintiff in error. 
A. G. & F. C. Foster; M. W. Lewis, for defendants. 


McCay, Judge. 


1. The question of the dignity of the liens given by the 
act of 1866, as compared with judgments, is now for the 
first time distinctly before us. Is the lien therein provided 
for superior to judgments in existence at the date of the ad+ 
vance? Such has, without doubt, been the constant ruling 
of the superior courts since the passage of the act, and the 
fact that this ruling has been so generally acquiesced in is a 
strong argument in favor of the rightfulness of such a con- 
struction. ‘The act itself is not clear. It does not say, in 
terms, that the liens provided for shall have any special dig- 
nity. The only words from which any inference can be 
drawn—and that is not by any means a strong inference— 
are the words that say these liens shall be “enforced as steam- 
boat liens,” which were, in terms, by the act creating them, 
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stated to be of the highest dignity. It is said that this word 
“enforee” may fairly mean not only the means but the extent 
of the enforcement, as compared with other liens. Perhaps 
the strongest argument in favor of the dignity of these liens 
is the condition of the country at the time of the passage of 
the law, the nature of the liens themselves, and the fact that 
any law was passed on the subject. It is well known that 
the great object of the legislature was to give facility to ad- 
vances to farmers to make the crops ; that the act was passed 
just after the war, when the old debts and judgments were 
believed to be an incubus that kept down enterprise and 
weighed heavily upon industry. Of how little value for 
any of the purposes sought for would a lien be that was 
subject to be interfered with by a judgment? It may be 
said, too, that all liens of this kind are made paramount ; 
the lien of the mechanic, of the builder, of the stone cut- 
ter,and of the livery stable man, are all paramount. And 
if there be a lien at all for a debt of this nature, to-wit: 
for what enters into the thing, goes to make it up and gives 
it its value, it would seem it ought to be paramount. The 
crop is not in true honesty the property of the maker of it 
until the making of it is paid for. As the rent, and the labor, 
why not the provisions and manures? There is the very 
highest equity in such a lien, since the advance enters directly 
into the crop, like the material of the mechanic or the rent 
of the landlord : See 40th Georgia, 600. It is clear, too, that 
the legislature of 1869 understood the lien to be paramount, 
since it says of laborers’ liens, they shall be superior to all 
other liens, except factors’;mechanics’, or other liens for which 
summary remedies are provided, but shall be equal to these 
last liens. This language would be nonsense if the liens of 
the act of 1866 are not superior toall other liens except those 
of like character, to-wit: entering into the crop. For these 
reasons we think the liens authorized by the act of 1866. are 
superior to judgment liens; that they stand like mechanic’s 
liens for labor and material, like the landlord’s for rent, the liv- 
ery stable keeper for feed of a horse, ete., and this is in terms 
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made the effect of them by the act of 1872: Code, sec. 1977, 
par. 5. Nor is there anything in such a view as interferes 
with the contract of a creditor who had a judgment at the 
date of the act. True, his lien was on the property of the 
debtor, present and future. But this law is a provision as to 
the terms on which he shall acquire property... When the 
property comes to him, he gets it subject to the law at the 
time. All these lien laws are based on the equitable idea 
that the property does not, in fact, fully belong to the debtor 
until they are discharged, since without them he could not 
get the property. They stand on the footing of a mortgage 
for the purchase money given cotemperaneously with a 
deed to the property. Would it interfere with the contract 
rights of a judgment creditor if our law makers were to say 
that the vendor’s lien should be reviewed, and that the lien 
of the vendor should be superior to a previous judgment cred- 
itor? We feel sure not. 

2. We are not able to see how the conduct of the ware- 
housemen, as to the first nineteen bales of cotton, affected the 
rights of Mr. Thomason under his lien, In the first place, it 
does not appear that they were his agents in the transaction. 
That they were his agents in the transaction of much of his 
business, does not make out the case. But if they were, we 
do not think there was anything in the transaction to hurt 
these parties. The defendant had a right to pay whom he 
pleased. Thomason did not get the cotton, but only its pro- 
ceeds, and it was competent for the planter to pay, and him to 
receive, either debt that was honestly due him. The cotton 
sold was subject to these fi. fas., and is so yet. Thomason 
was under no express or implied obligation to take care of 
the interest of the plaintiffs in the judgments. If they stood 
still and failed to be diligent, it is not his fault. On the 
whole, we reverse the judgment, on the ground of the error 
on this last point, and on the charge as to the judgment  be- 
ing older than 1866. 

Judgment reversed. 
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“Rust & Johnson vs. Willoughby et al, 


Rust & Jonnson, plaintiffs in error, vs. WASHINGTON 
Woo.BriGut e¢ al., defendants in error. 


A sold land to B, taking his notes for the purchase money, and giving a bond 
for the titles. A traded a portion of these notes to C, as collateral security 
for a debt he owed him. After this he brought ejectment against B for the 
land on his failure to pay. B filed an equitable plea claiming that he was 
entitled to a title, and asking that a general account be had between them, 
and that A make him a title. Whereupon C asked to be made a party to 
the proceeding, so as to protect his interest in the notes held by him: 

ffe/d, that it was error in the court to refuse to permit the movant to be made 


a party. 


Parties. Bond for titles. Vendor and purchaser. Before 
Judge Kippoo. Terrell Superior Court. November Term, 
1874. 


To report this case would simply be to repeat the above 
head-note. 


Vason & Davis, by brief, for plaintiffs in error. 


Wriaeut & Pope; C. B. Wooren; A. Hoop; S. D. Ir- 
vin; Herperr Frevper; R. F. Lyon, for defendants, 


McCay, Judge. 


We think there was error in refusing permission to these 
parties to come into this litigation. As we understand the 
use made by the record, the defendant had set up a special 
plea, as though he had filed a bill in equity, which he may do 
under our law. In this plea was involved the whole ques- 
tion, not only what were the plaintiff’s rights in the land, but 
whether he did not hold it subject to the defendant’s right to 
a deed on the payment of the purchase money. The plea 
prayed a deed, and alleged he was ready to pay the whole 
balance of the purchase money due. These parties are the 
holders of some of the purchase money notes, as they allege, 
under an agreement that the title should not be made until 
they are paid. They are, in fact, necessary parties for the 
settlement of the whule dispute between the original parties 
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to the record. We do not see that their coming in will breed 
delay. It does not appear but that all parties will be just as 
ready to go on with the case, if they be parties, as not. It is 
clear to us that, under their allegations, they shave rights, 
They have a right that the plaintiff shall not rescind the 
trade by a recovery of the land, and that the defendant shall 
not have a title until they are paid the notes they have. 
Julgment reversed. 


Revuspen WiIDENER, plaintiff in error, vs. THE SraTE oF 
GeorelIA, defendant in error. 

Where a motion is made for a new trial, in a case where the evidence was 
conflicting, and one of the grounds was that the defendant could prove by 
a witness certain material facts, which would probably alter the verdict, 
and it appears by the defendant’s affidavit, that it had not occurred to him 
that the witness was present at the transaction, until it was mentioned by 
one of the state’s witnesses on the trial, and this was accompanied byethe 
affidavit of the witness who lived in another county, verifying the truth of 
the ground taken: 

Feld, that under the special circumstances of this case, and in view of the 
evidence on the trial as appears of record, the new trial ought to have been 
granted. 


Criminal law. New trial. Newly discovered evidence, 
Before Judge Kippoo. Miller Superior Court. October 
Term, 1874. 


Widener was placed on trial charged with being a common 
cheat, in this that he, on December Ist, 1873, did put ten 
pounds of water into a bale of ginned cotton, with the intent 
to.increase the weight of said cotton, and to sell the same, 
and that he afterwards did sell the same to one F. M. Platt. 
The defendant pleaded not guilty. The evidence was, in brief, 
as follows : 

William H. Cook, sworn: The bale of cotton referred to 
was packed on his screw. It was carried to Colquitt in wagon 
by witness, Axthur Cato and defendant. As they traveled 
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along the road the cotton appeared to be wet. Water was 
dripping out of the bottom side. They turned it over. Wit- 
ness said to defendant that would .be against him, witness, 
as people might say that he had ginned cotton wet to make it 
hold out. Don’t know why he turned bale of cotton over 
except he said “ we had better turn it over and get shed of it be- 
fore the other side got to dripping.” Has ginned and helped 
to gin bales of cotton but never saw one drip water before. 
Sold it to Platt shortly after they arrived in town. Saw no 
water put into the cotton, Observed some wet places on the 
lint room floor. 

Willis Cook, sworn: Was present at the packing of the 
bale of cotton referred to. Witness and defendant sprinkled 
about two buckets of water on the -cotton. Suppose that the 
water would weigh ten or fifteen pounds. Was not present 
all the time the packing was going on. The above water 
was used while he was there. They had sprinkled the box 
once or twice befure that, which caused the wheel to jump. 

F. M. Platt, sworn for defense: Witness purchased the 
bale of cotton from defendant. Never saw anything in it 
but lint. It was wet on the outside, but witness knocked off 
ten pounds on account of that. It had rained on the previous 
night. Sampled the cotton before purchasing and pronounced 
it mighty good. Was satisfied it had rained on this bale or 
would not have bought. Did not sample it with a gimlet 
but only with his hand. It weighed four hundred and eighty- 
four pounds, from which he knocked off ten pounds on ac- 
count of its being wet. Kept it two months and then sold it. 
At time of sale it weighed four hundred and seventy-one 
pounds, Never shipped a bale of cotton in his life which 
held out. They will lose about ten pounds in twelve days, 
Generally knocks off a plenty for water when he buys cotton. 

Isaac Bush, sworn: Platt, in endeavoring to borrow money 
from witness, said that he would turn over bale of cotton to 
witness. Ran his fingers into it but did not discover that it 
was wet. (This was shown to be the cotton referred to in the 


indictment by other testimony.) P 
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The jury found the defendant guilty. He moved fora 
new trial because the verdict was contrary to the evidence 
and because of newly discovered evidence. In support of the 
last ground the following affidavits were appended : 


“STATE OF GEORGIA—MILLER County: 


“T, Reuben Widener, do solemnly swear that, since my trial 
and conviction at the present October term of Miller superior 
court for the offense of being a common cheat, I have discov- 
ered new and material evidence, as set forth in the affidavit of 
Arthur Cato, hereto attached ; and this deponent further swears 
that he used all diligence in procuring evidence in his case be- 
fore trial; that he had not remembered that Arthur Cato was 
present at the time the offense is charged to have been com- 
mitted until one of the witnesses for the state (William Cook,) 
testified to the fact; that it was then too late for him to pro- 
cure his testimony, the said Arthur Cato having immediately 
after said transaction removed to Baker county; nor did this 
deponent know what said Cato would testify to, but only 
knowing that he was present from the testimony of said Cook, 
he at once dispatched a messenger for him, and hence has come 
to the knowledge of what he would testify to since his trial 
and conviction. (Signed) REUBEN WIDENER. 
“Sworn to and subscribed before 

me, October 16, 1874. 

“ WinitaMm B. DANIEL, ordinary.” 


“STATE OF GEORGIA—MILLER County: 


“T, Arthar Cato, do solemnly swear that I was present at 
the ginning and packing of a bale of cotton belonging to 
Reuben Widener, at Cook’s gin, some time in October, 1873. 
When they commenced to pack said bale of cotton, Willis 
Cook told Reuben Widener to put some water on it to make 
it pack better, and went and brought a bucket of water. 
Reuben Widener took a shuck and wet it in a bucket of 
water and sprinkled it one time over the cotton. He then 
stopped and sat down and said he could not put water in his 
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cotton, and thew went off to where they were ginning. Willis 
Cook then took the bucket of water and said he could wet the 
cotton, and poured the bucket of water over the cotton. Wil- 
lis Cook then went and brought another bucket of water. By 
this time Reuben Widener came back and saw what Willis 
Cook had done, and was going to do, and he told him to quit 
or he would ruin his cotton, and he would not have him to 
put water on his cotton for the whole bale. Willis Cook 
then threw some of the water he had in the bucket over the 
cotton, and set the bucket down with the balance of the wa- 
ter in it. I lived about three hundred yards from William 
Cook’s gin-house. The night after Reuben Widener’s cotton 
was packed it rained at my house. The next morning I went 
to the gin-house and helped to load the wagon with Reuben 
Widener’s bale of cotton. It lay out all night on the side, 
and was wet from the rain on the side that was up. Soon 
after this transaction I removed to Baker county. I never 
communicated any of these facts to Reuben Widener, or to 


his attorneys, H. C. Sheffield and R. E. Kennon, until after 


the trial of said Reuben Widener, and he was found guilty. 
(Signed) “ARTHUR CATO. 


“Sworn to and subscribed before 
me, October 15, 1874. 
“WitwiAM B. DANIEL, ordinary.” 


The usual affidavit of defendant’s counsel as to the evi- 
dence being newly discovered. 


The motion for new trial was overruled, and defendant ex- 


cepted. 


R. E. Kennon; A. Hoop; H. C. SHErrie p, for plain- 
tiff in error. 


JAMES T, FLEWELLEN, solicitor general, by Joun T. 
CLARKE, for the state. 
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McCay, Judge. 


We are not sure that we may not be going too far in grant- 
ing a new trial in this case. The diligence of the defendant 
is not very apparent, but the evidence to sustain the finding 
is so slight that it seems to us, on the whole, that the princi- 
ples of justice require a new trial. If the defendant tells the 
truth in his affidavit, it is probably true that he is not charge- 
able with negligence. The indictment does not set forth the 
details of the transaction, and it may be that he did not know 
what particular transaction might be proven. It may be that 
he had no oceasion to call to mind the presence of the wit- 
ness until he heard the other witness testify in reference to 
which transaction he was accused, The indictment is general 
and specifies no particular transaction. We therefore grant a 
new trial, though we do so with some hesitation, largely be- 
cause, under the evidence, we think the verdict but just sus- 
tainable. 


Judgment reversed. 


Henry CiLews & Company, plaintiffs in error, vs. THE First 
MortGAaGE BoNDHOLDERS OF THE BRUNSWICK AND AL- 
BANY RAILROAD CoMPANY, defendants in error. 


Where a railroad company made a deed of trust to secure the state on its in- 
dorsement of the bonds of said company, and the state repudiated the in- 
dorsement as illegal, and the bondholders purchasing the bonds on the faith 
of the indorsement were subrogated to the rights the state would have had 
under the deed of trust: 

Held, that only such bonds as had been indorsed by the state officials, ought 
to be so subrogated, and that bonds of the company not indorsed, but is- 
sued to the treasurer of the company as collateral security for advances by 
him, were not within the equity which allowed the subrogation. 


Equity. Subrogation. Bonds. Before Judge HILL. Glynn 
Superior Court. May Adjourned Term, 1874. 
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The Brunswick and Albany Railroad Company, on October 
Ist, 1869, executed a deed conveying to the treasurer of the 
state of Georgia all its property, in trust to secure said state 
from liability on certain bonds of said road which it had in- 
dorsed in accordance with the provisions of an act of the gen- 
eral assembly. For various reasons the state, by solemn act, 
subsequently refused to recognize this indorsement as legal. 
The holders of the bonds thus indorsed, by decree of a court 
of equity, were subrogated to the rights of the state under 
the aforesaid deed of trust, and the property sold thereunder. 
In the distribution of the fund, two hundred bonds, similar 
in every respect to those named, except that they wanted the 
indorsement of the state, were presented by Clews & Company 
for participation. The act authorizing the issue of these bonds, 
provided that they should be issued on each twenty miles at the 
rate of $15,000 00 per mile, as it was completed, whilst the 
bonds held by Clews & Company were issued on road not even 
graded. They had been placed in the hands of Henry Clews, 
treasurer of the company, as collateral security for advances 
made to the road. A sufficient number of miles of the road 
had not yet been completed to authorize their indorsement 
under the provisions of the act of the general assembly. It was 
objected that these bonds were not covered by the deed of trust, 
and that therefore they did not come within the equity which 
subrogated the holders of the indorsed bonds to the rights of 
the state thereunder. 

This position was sustained by the chancellor, and Clews 


& Company excepted. 
O. A. LocHRANgE, for plaintiffs in error. 
McLaws & GANAHL; A. O. Bacon, for defendants. 


McCay, Judge. 


The whole equity of the bondholders to be subrogated to 
the security given by the road to the state as the indorser of 
tle bonds, depends upon the fact that they became the pur- 
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chasers of the bonds upon the faith of the state’s indorsement. 
We do not go into the question of the right, even of these 
bondholders, to be so subrogated—that has been decided by 
the court below without appeal, and, for the purposes of this 
case, is admitted. We can only say that there seems to be 
equity in it. The bondholders may fairly be presumed to 
have looked behind the indorsement, and to have advanced 
their money in view of the fact that the state, the apparent 
indorser, was secured by the mortgage. At any rate, that is 
the equity upon which the decree is based—the fact that the 
state seemed to be the indorser—that they advanced their 
money on the faith of the indorsement, secured as it was by 
the mortgage. Nothing of that kind can be said in favor of 
Clews, the holder of the other bonds. He was not in any 
way deceived. He knew there was no indorsement of his 
bonds. He trusted nothing to the indorsement, and, there- 
fore, nothing to the mortgage given to secure it, and he does 
not in any fair sense come within the equity on which the de- 
cree is based. Besides, as an officer of the company, he is 
charged with notice that his bunds were issued directly in the 
teeth of the charter, upon a part of the road not even graded, 
when, by the terms of the charter, the bonds were only to be 
issued on each section of twenty miles as it was completed. 
We think Judge Hill was right. There is no view of the 
case that brings these bonds, hypothecated to Clews, within 
the equity of the decree. 
Judgment affirmed. 


Mayor AND CoUNCIL OF THE CiITy OF BruNSWICK ef al., 
plaintiffs in error, vs, N. S. Finney et al., defendants in 
error. 


1. An injunction ought not to be disturbed because the bill is not sworn to by 
the complainant. It is sufficient if it be verified by the oath of a compe- 
tent witness. 
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2. Though a bill be defective for want of proper parties, yet if such parties do 
in fact come in and answer the charges, the defect is cured. 

3. When it was required that notice of the closing of tax books should be 
given by thirty days notice in a newsyaper or other legal notice, and notice 
was given in a newspaper thirty days before the closing, but was not con- 
tinued, but full notice for thirty days was given by advertisement posted at 
the city hall : 

Held, that this was sufficient legal notice. 

4. When a statute requires taxes to be laid specifically for each separate pur- 
pose, it is not illegal to assess a tax of a certain per cent. in gross, and then 
define in detail the per centage for each specific purpose. 

5. When a tax was required by a charter to be made payable in guarterly in- 
stallments at such times as the mayor and council should direct, and the 
charter provided that the fiscal year should commence on the first of Jan- 
uary of each year: 

Held, that a tax being assessed for any year, it was competent for the council 
to indulge the tax-payers for the first or second quarter, and to make the 
installments payable in the second or third quarters, so that they did not 
make any quarterly installment payable defore it would be due under the 
charter. 

6. The general assembly of 1872 passed an act revising and consolidating 
the charter of the city of Brunswick, providing that before said act should 
have force and ‘effect, it should be assented to by a vote of the people of 
the city: 

Held, that such legislation is not unconstitutional, 


Equity. Parties. Notice. Taxes. Municipal corporations. 
Constitutional law. Charter. Before Judge Harris. Glynn 
County. At Chambers. January 19th, 1875. 


N.S. Finney e¢ al. filed a bill against Jacob E. Dart et al., 
making the following averments: Defendants, assuming to 
act as mayor and council of the city of Brunswick, passed an 
ordinance on the 3d day of July, 1874, entitled “ An ordi- 
nance to provide for the current expenses of the city of Bruns- 
wick, the payment of the past due coupons of said city, and 
the retiring of the city currency.” It provided that a tax of 
one and three-fourths per cent. be levied upon all the prop- 
erty within said city, for the purposes thereinafter set forth, 
for the year 1874. It then proceeded as follows: “Sec. 2d. 
Be it further ordained, That one-half of one per cent. of the 
tax above levied be appropriated to the cancellation of the 
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coupons due by the city previous to the 1st July, 1874; that 
one-half of one per cent. of the said tax be appropriated to 
the payment of the current expenses of the municipal gov- 
ernment of said city ; and that three-fourths of one per cent. 
of said tax be appropriated to the retiring of the currency of 
said city or due bills issued for the retirement of said curren- 
ey.” Section 3d required the treasurer to open his books for 
tax returns immediately, and close them on the 4th of Au- 
gust, 1874. Section 4th required the treasurer to keep three 
separate accounts, according to the distribution aforesaid, and 
authorized him to receive one-half of one per cent. of each 
tax payer’s taxes in past due coupons or legal curreney, for 
the purpose of canceling coupons as aforesaid, and one-half 
per cent. in approved accounts or legal currency, for defray- 
ing the current expenses of the municipal government, and 
three-fourths per cent. in due bills issued for the redemption 
of city currency, and forbade him from paying out any por- 
tion of the money, except as therein appropriated. Section 
5th declared the first quarter of the taxes payable on or be- 
fore the 10th of August, 1874; the second, on or before the 
20th August, 1874; the third, on or before the 18th Septem- 
ber, 1574; and the fourth, on or before the 1st October, 
1874. The 6th section required the treasurer to issue execu- 
tions without delay for the full amount of the taxes due for 
the year against any defaulter failing to pay promptly either 
installment as aforesaid. ; 

The last section repealed all conflicting ordinances. This 
ordinance was approved July 3d, 1874. 

On the 10th October, 1874, G. C. Fahm, assuming to act 
as clerk and treasurer of the city of Brunswick, under an 
election to said office by said pretended mayor and aldermen, 
acting collectively as the mayor and council of the city of 
Brunswick, issued the following notice to the tax-payers : 


“NOTICE TO TAX PAYERS. 


“The treasurer’s books will be finally closed on the 20th 
instant for the collection of city taxes for the year 1874, and 


+ 
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for all taxes unpaid executions will issue against the property 
of those failing to settle all taxes due, and be placed in the 
hands of the marshal for collection. 
(Signed) “G. C. Faun, Treasurer. 
“October 10th.” 


This notice was published once in the Brunswick Seaport 
Appeal. Between the 20th October, 1874, and December 
5th, 1874, the pretended clerk and treasurer issued tax fi. fas. 
against complainants, which were levied on their property by 
one B. A. Fahm, assuming to be marshal of the city of 
Brunswick, under an election by said pretended mayor and 
council of Brunswick, who advertised said property for sale 
on the first Tuesday in January, 1875. 

All the foregoing acts are void, because they were done un- 
der an act to consolidate and amend the several acts incorpo- 
rating the city of Brunswick, and for other purposes therein 
mentioned, approved August 27th, 1872, and published in 
acts of 1872, page 151. ‘The said act is void, because the 59th 
section provided for its submission to the legal voters of the 
city of Brunswick for adoption or rejection, and provided that 
if they rejected it the act should be void. This was an at- 
tempt by the legislature to delegate to the voters of Bruns- 
wick the power to repeal or to make a law. 

Said ordinance is void, because it does not provide for the 
collection of the city tax in quarterly installments, as required 
by the charter; and said charter makes the fiscal year com- 
mence on the first Monday in January, annually, and no or- 
dinance could have been passed for a quarterly collection of 
taxes after the first quarter of the fiscal year. 

Said executions were null and void because issued before 
the treasurer had given thirty days notice of the closing of 
his books, as required by said charter. 

The ordinance was further void, because it attempted to 
levy a tax of one and three-fourths per cent., in violation of 
the act approved February 28th, 1874, entitled an act to 
limit and regulate the assessment and collection of taxes by 
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municipal authorities in this state, except so far as relates to 
the city of Savannah, published in the acts of 1874, page 
109. Complainants prayed for an injunction against said fi. 
fas. 
The bill was sworn to by W. F. Stewart, as agent for three 
of the complainants. The chancellor issued a temporary in- 
junction, with an order to show cause, on the 12th of Jan- 
uary, 1875, why the injunction should not be made permanent. 
The bill was served upon said marshal in person, and upon 
said mayor and council by leaving a copy with said clerk and 
treasurer. 

The defendants demurred to the bill upon the ground that 
it contained no equity for relief as against the defendants, be- 
cause defendants were not proper parties, but the mayor and 
council of Brunswick were the parties who should have been 
defendants; because complainants had an adequate remedy at 
law, and because the bill was argumentative. 

For further cause why the injunction should not be per- 
petuated, an answer was filed, in brief, as follows: These 
defendants were mayor and council, and said clerk and mar- 
shal were elected, said ordinance passed, said assessment 
made, and said fi. fas. were issued and levied by virtue of 
said act of 24th August, 1872. Said act is valid and of 
force, and authorized all the acts aforesaid. Jacob E. Dart 
is no longer mayor of Brunswick, and W. H. Rainey, C. G. 
Moore and W. Dart, Jr., no longer aldermen, and are not 
now assuming to act as such, and have nothing to do with 
said executions. ‘They say the ordinance is legal, because the 
charter does not provide that the collection of taxes shall be 
made quarterly, in point of time, but in quarterly install- 
ments of amount. Said executions are not void for want of 
thirty days’ notice of the closing of the treasurer’s books, be- 
cause said notice was published for thirty days before issuing 
executions, by posting the same at the door of the city hall. 
Said ordinance is not opposed to said act of February 28th, 
1874; and.if it is, it is not void, because said act is a general 
act, and does not change the provisions of said charter, which 
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is a special act. They further objected that the bill was not 
sworn to by a competent person, as required by law. 

All the averments in the answer were proven by certified 
extracts from the minutes of said mayor and council, and by 
affidavits of the assessors, of the clerk and treasurer, and of 
the marshal. : 

The injunction was made permanent, and the defendants 


excepted. 


N. J. HamMonpD ; STEPHEN C. DEBRvaL, for plaintiffs in 
error. 


GoopYEAR & Harris, by brief, for defendants. 


McCay, Judge. 


1, There is no express requirement of the law that a bill 
seeking an injunction shall be sworn to by the plaintiff. The 
chancellor ought not to grant so harsh a writ unless the facts 
upon which its justice depends are sworn to; but that verifi- 
cation may be by the oath of some other than the plaintiff. 
Indeed, if the facts be only known by some other person, it 
is eminently proper the verification should be by him. This 
is plainly recognized by our act of 1870, Code, section 3211, 
which treats the sworn allegations of the bill, or the affida- 
vit of some competent person, as sufficient cause on which to 
base an injunction, even without a hearing. In this case, the 
whole gravamen of the bill turns on legal questions, matters 
of fact having but little to do with the controversy. 

2. Upon the question of parties, whatever defect there was 
in the original proceeding is waived by the coming in of the 
proper parties and their answering the bill, though it is very 
plain that the mayor and city council could not be enjoined 
by a proceeding against its old members. 

3. We think the notice required by the charter before 
issuing the executions, was substantially given. By the ex- 
press words of the charter, a notice in the newspaper is not 
the only mode—other legal notice will do—and a publication 
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by posting at the court-house and city hall is a very proper 
and very public and very usual mode of giving notice of any- 
thing that is to be notified to the public. 

4, It is sticking very closely in the bark to make a differ- 
ence between laying one-half per cent. for current expenses, 
and one and a fourth for paying the public debt, and laying 
one and three-fourths—one-half being for current expenses 
and one and a fourth for paying the public debt. Substan- 
tially it is the same thing done in both cases. The day has 
past when an adherence to mere form so slavish as this can 
find favor in the courts. 

5. Much might be said in favor of the idea that the words 
“quarterly installments” means installments each being one- 
fourth of the whole tax and nothing more, since the time of 
the payment of such installments is left with the officers. 
But we are inclined to think the word quarterly here means 
not only quarterly as to amount, but quarterly as to time of 
payment, and that the time left to the mayor, etc., is the time 
or day in each quarter. But we cannot suppose this means 
that if the first quarter’s tax is not collected in the first quar- 
ter, that it is uncollectable. Evidently the intent was to 
indulge the tax payer, so that he should not be compelled 
to pay the whole of the tax in the first, second or third 
quarter. But we can see nothing contrary to this in per- 
mitting him to escape paying during the first quarter alto- 
gether—indulging him even for that, postponing it for his 
benefit to the second or third quarter. And just that has 
been done here. The payments are in quarterly amounts. 
The tax payer is indulged for the first and second quarter to 
the third. Then the first, second and third installments are 
made payable at different times during the third quarter, and 
the fourth installment is payable in October of the fourth 
quarter. There is nothing in this onerous on the tax payer. 
It gives him better terms than the act provides, and he has 
no right to complain. As to the charge of unequal assess- 
ments, it is positively sworn off by the answer. But even 
without this, it may be said that the charter provides a tri- 
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bunal to assess, and a court of equity would not interfere on 
a mere charge of excess. The law makes the assessors the 
judges. To authorize an interference, something more ought 
to be charged, such as fraud, corruption, willful partiality, 
etc. For it is a well settled rule in all such cases, that, for a 
difference of opinion, a court of equity will not interfere. 
Something must appear showing conduct abusing the official 
discretion conferred so as to be ultra vires. 

6. Whether it is competent for a legisiature to pass any law 
to take effect only upon the assent of the people, is a question 
upon which the authorities seem to be conflicting. Against 
the validity of such a law are some New York cases: Thorne 
vs. Craemer, 15 Barb., 112; Bradley vs. Baxter, Jbid., 122; 
Barty vs. Howard, 4 Selden, 483; a Pennsylvania case, Par- 
ker vs. Commonwealth, 6 Barr, 507. There are also some 
early Lowa cases on the same line, and Mr. Sedgwick, in his 
work on Stat. & Cons. Law, 163, seems to adopt the prin- 
ciple of these cases as sound law. On the other hartd, Judge 
Cooley, in his able work on Constitutional Limitations, pages 
117 to 124, seems to deny the doctrine altogether, and cites 
in defense of his position Bull vs. Reed, 13 Grattan, 78 ; 
Johnson vs. Rich, 9 Barb., 680; State vs. Parker, 26 Vt., 
357 ; State vs. Reynolds, 5 Gilm., 1; Robison vs. Bidwell, 22 
Cal., 349; State vs. Noyes, 10 Foster, (N. H.); Bank of Che- | 
nango vs. Brown, 26 N. Y., 487. We haye gone carefully 
over the authorities referred to on both sides of this impor- 
tant question. The case in Grattan denies the doctrine alto- 
gether. It insists that the right to legislate conditionally is a 
very important and useful right, and that a condition provid- 
ing that a law shall not take effect until it has been assented 
to by a vote of the people, is no more than providing any 
other condition upon which a law shall take effect. To say 
that a legislative body must legislate positively and definitely, 
and that it may not declare what is its will, provided certain 
events may occur, would be largely to hamper and restrict the 
legislative power. Such bodies meet only for a short time 
during the year, and it would largely lessen their useful dis- 
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cretion to deny to them the right to enact conditional laws, to 
go into operation only on certain contingencies. A long list 
of most important laws, both state and national, is contained 
in the cases referred to by Mr. Cooley. If such conditional 
legislation is important for the public good, it seems difficult 
to sustain a position that legislation, conditioned to take effect 
provided the people interested in the law shall, by a formal 
vote, declare such a law to be desirable, is a delegation of 
legislative power. Take, for instance, our act of November, 
1861, suspending the statute of limitations, to take effect if 
the tanks suspended. Was that a delegation of legislative 
power to the banks? And is it any more a delegation of 
legislative power to enact a law to express the legislative 
will as to a rule of action, but to add that this will shall not 
take effect as law until a certain vote of assent is had by the 
people? But the cases in which the right of the legislature 
to pass a law which is conditioned to take effect only on the 
assent of the people is denied, are, for the most part, cases of 
general laws. The cases in New York are qualified thus by 
later cases: In 18th, 23d and 26th N. Y., it is expressly 
ruled that the legislature may make a local law, to take effect 
only by a vote of the people interested. And so the case 
in 6 Barr is by the same judge, in 8 Barr, 391, declared not to 
cover any laws except general laws affecting the political or 
social rights of the people; and in 10 Barr, 214, the same 
distinction is taken, Without committing ourselves upon the 
general principle, we think this distinction a sound one. 
Local or private laws are, as Blackstone says, not strictly 
laws, but exceptions to laws: 1 Black., 86. Judges did not 
at common law notice them judicially—they were required to 
be pleaded as matter of private right. In the history of 
legislation, such acts are, in fact, always passed on the assent 
of the people; ordinarily, it is true, this assent is given by an 
application, and if the law be passed the application is pre- 
sumed. But where upon the face of the act the legislature indi- 
cates that it is not satisfied that the people desire this excep- 
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tion to the general law, it seems eminently proper that the act 
be declared not final until it is assented to. In acts strictly 
private, our constitution, article I., section 26, requires the 
written assent of the parties at interest, and there are various 
other provisions of the constitution, as that referring to the 
abolition of counties, article 111., section 5, paragraph 2, and 
that in relation to internal improvements by cities, article 11., 
section 6, paragraph 4, which indicate that the framers of the 
constitution recognized the propriety, in cases of local legis- 
lation, of getting the formal assent of the people interested to 
the proposed exception to the general law of the state. The 
case of the acceptance or non-acceptance of a charter, stands 
on a still stronger footing. I do not think any of the cases 
have gone so far as to doubt the legality of a condition of as- 
sent toa charter. At common law, a charter—even a muni- 
cipal one—was invalid until accepted: King vs. Amery, | 
T. R., 575. And though, perhaps, the legislature might force 
a charter upon a people, yet it is the common understanding, 
even among lawyers, that a mere graft of corporate powers is 
nothing until it be accepted by acting under it. So, too, 
it is understood, that the people may, if they choose, fail to 
keep up the organization, and thus abandon the charter. It 
would, therefore, it seems to us, appear absurd to say that the 
general assembly may not provide for an express assent by a 
vote, when, in fact, the validity of the charter turns, as a 
general rule, on an implied consent. It may be also re- 
marked, that notwithstanding the universal recognition of the 
rule that the legislative power cannot be delegated, the im- 
memorial usage of all the states has been, by the creation of 
municipal corporations, and the organization of counties, 
townships and districts, to delegate to local organizations 
many local matters which the legislature might in its discre- 
tion itself provide for. Even so grave a matter as taxation 
has always, in this state, even without special constitutional 
provisions, been delegated to cities and towns.and county or- 
ganizations, and if it be competent to delegate such powers di- 
rectly to city or town councils, or to county courts, much more 
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may the legislature pass laws in reference to local matters, 
subject to the consent of the localities interested. 
Judgment reversed. 





THE Macon anp Aveusta RAILroaD Company, plaintiff 

in error, vs. JOHN D. GARRARD, defendant in error. 

1. An account for cross-ties delivered under a contract, the whole being due, 
is an entire demand, incapable of division for the purpose of bringing sep- 
arate suits therefor. 

. Where an action is brought for a part of such an account and judgment 
obtained, and subsequently another suit is brought for an alleged residue 
of the account, it is not a sufficient reply to a plea of former recovery that 
the plaintiff did not know, pending the first suit, the whole number of ties 
furnished, it appearing that he was all the while in possession of the means 
of ascertaining all the facts and what his entire claim was, and that his 
want of knowledge was from his own fault and negligence. 


Contracts. Pleadings. Former recovery. Before Judge 
PortLe. Hancock Superior Court. April Term, 1874. 


Garrard brought complaint against the Macon and Augusta 
Railroad Company on an account for cross-ties and wood, 
amounting to $5,250 50. The defendant pleaded the general 
issue and former recovery. The facts presented by the testi- 
mony were, in brief, as follows: 

The plaintiff entered into a contract with the defendant to 
furnish cross-ties and wood at certain prices. For the pur- 
pose of carrying out his undertaking he employed three over- 
seers, each to superintend a separate lot of hands. Cross-ties 
and wood were cut and various payments made by the de- 
fendant. Not obtaining what he considered a settlement in 
full, suit was instituted by the plaintiff for the balance then 
believed to be due and judgment recovered therefor. Subse- 
quently, having become impressed with the belief that he 
had not made as much out of his contract as he should have, 
he made a close scrutiny into the amount of timber purchased 
by him, the number of cross-ties and cords of wood furnished, 
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and the sums of money received therefor. He then discov- 
ered that he had only embraced in his suit the cross-ties and 
wood cut and delivered by one of his overseers. This suit 
was therefore brought for what was furnished by the other 
two. 

The jury found for the defendant. The plaintiff moved 
for a new trial because the verdict was contrary to the evi- 
dence. The motion was sustained and the defendant ex- 


cepted. 


GeorGeE F, Pierce, Jr.; JAMEs S. Hook, for plaintiff in 
error. 


R. Toomps; C. W. DuBose; F. L. Litrie, for de- 


fendant. 


TRIPPE, Judge. 


1. For the purpose of determining this case, it matters not 
whether the contract between the plaintiff and defendant was 
entire or severable. When the first suit was brought the 
whole demand or debt was due. If so, it was incanable of 
division for the purpose of bringing separate suits therefor. 
Section 2939 of the Code provides “if a contract be entire 
but one suit can be maintained for a breach thereof; but if it 
be severable, or if the breaches occur at successive periods in 
an entire contract, (as where money is to. be paid by install- 
ments,) an action will lie for each breach ; but all the breaches 
occurring up to the commencement of the action must be in- 
cluded therein.” Here it is not denied that the whole claim, 
all that was included in the first suit and judgment, as well 
as what is now alleged was not, was due when that suit was 
commenced. Either an entire breach of the whole contract, 
or every breach that is complained of under that contract, 
had then occurred. The meaning of the Code is that there 
cannot be subsequent actions for breaches which have already 
occurred, though they were not included in the first suit. 
This construction was recognized as the proper one in 45 





-ATLANTA, JANUARY TERM, 1875. 329 


The Macon and Augusta Railroad Company vs. Garrard. 














Georgia, 155, and there are numerous decisions holding that 
it is the established rule of law, independent of any statute. 
The question is fully discussed and many anthorities cited in 
7 Robertson’s Practice, 175, e seq., sustaining the ruling we 
make. It is true there are some contrary decisions, but the 
plain meaning of the section of the Code quoted is sufficient 
to sustain our judgment. 

2. It is not sufficient to overturn this rule of Jaw, for the 
plaintiff to reply to a plea of former recovery, that when the 
first suit was brought he did not know the whole amount of 
his claim—in this case, how many cross-ties he had in fact 
furnished—where that ignorance was from his own fault and 
negligence. Equity would not relieve in such a case ; that is, 
where the party, by reasonable diligence, could have had 
knowledge of the truth: Code, section 3126. And the prin- 
ciple goes still further. Even ignorance of a fact known to 
the opposite party will not justify an interference, if there 
has been no misplaced confidence, nor misrepresentation, nor 
other fraudulent act: Ibid. Here the evidence shows that 
the plaintiff below was all the while in full possession of all 
the means of ascertaining the true facts and what his entire 
claim was. He had twice moved in the matter; once in 
making a settlement with his debtor. Not satisfied with 
that, he brought one suit. On a second investigation, which 
he was legally competent to assert, a judgment was had— 
that judgment was pleadable in bar against a second suit for 
a breach of the same contract, if that breach had occurred 
when the first suit was brought. There is no principle in ° 
equity that will relieve him from the rule, under the evidence, 
in this case. We therefore are of opinion that the verdict 
was what the evidence required the jury to render, and that 
there was error in granting a new trial. 

Judgment reversed. 


VOL. LIV. 22. 
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Mayor AND CouNCIL OF THE City OF ATHENS, plaintiff 
in error, vs. CRAWFORD W. Lone ef al., defendants in 
error. 


The charter of a municipal corporation gave it power to levy taxes, thus: 
“Full power and authority to levy and collect an annual tax of not exceed- 
ing one per centum upon the value of all property within the corporate 
limits of whatever kind, real or personal, which is or may be subject to 
taxation by the laws of this state :” 

Held, that under this charter it was competent for the mayor and council to ex- 
empt certain property from taxation altogether, provided that the tax laid 
be ad valorem and uniform upon every species of property taxed, as pro- 
vided for by article I., section 27 of the constitution of the state. 


Tax. Constitutional law. Municipal corporations. Be- 
fore Judge Rice. Clarke Superior Court. August Term, 
1874. 


This case is sufficiently reported in the above head-note. 


Coss, Erwin & Coss; S. P. Tourmonp; T. W. Ruck- 
ER, for plaintiff in error. 


Emory SPEER, for defendants. 


McCay, Judge. 


The general rule that it is not competent for the judiciary 
department of the government to interfere with the legisla- 
tive department in the exercise of the taxing power, except 
in cases where it is attempted to violate the prohibitions of 
the constitution, is undeniable. Nor can we give our assent to 
the proposition, however respectable the authority on which it 
rests, that the courts may set up their notions of equality and 
fairness, so as to control the legislature in its judgment when 
the constitution contains no restriction. It is impossible that 
taxes shall be absolutely equal, and if there be no constitu- 
tional rule, the discretion to determine the objects and the 
mode of taxation must necessarily be left with that branch of 
the government to which the people have entrusted the power 
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to tax. Our constitution, article I., section 27, provides that 
taxes shall be “ad valorem only and uniform upon every 
species of property taxed.” The implication from these words 
is irresistible that it was contemplated that the legislature might 
see fit, in its wisdom, to exempt some property from taxation 
altogether. Had it been intended that all property should 
be taxed, the words would have been uniform upon all species 
of property, but when the word “taxed” is added, the mean- 
ing plainly is, that whilst the legislature may exempt certain 
property from taxation altogether, yet, upon whatever prop- 
erty a tax is laid, the same shall be by one uniform rate, ac- 
cording to its value. Another, the 28th section of this same 
article of the constitution, declares that the general assembly 
may confer “the taxing” power upon municipal corporations. 
Whatever taxing power the legislature lias it may thus con- 
fer, and confer it as that body itself has it. Doubtless the 
general assembly may not choose to confer the whole taxing 
power on a municipal corporation, but very plainly it has the 
power, under this section, to confer the power to the same ex- 
tent and with the same qualifications as that power exists in 
the legislature itself, so far as the locality of the corporation 
extends. At last, therefore, the only inquiry is: What has 
been done? How reads the charter? Its words are as fol- 
lows: “The mayor and council of the city of Athens shall 
have full power and authority to levy and collect an annual 
tax of not exceeding one per centum upon the value of all 
the property within the corporate limits of said city, of what- 
ever kind, real or personal, which is or may be subject to tax- 
ation by the laws of this state.” The terms and object of 
this clause are plainly to grant a power to tax to the extent of 
one per cent. all the taxable property in the city. It is con- 
tended that as this is a power to tax all, that all must be 
taxed—that the power must be exercised as it is given, or 
not at all. Is this a fair construction of the words? We 
think not. The power is to tax to the extent of one per 
centum. It would be just as fair to say it must be one pur 
cent. The power to do a thing is one thing, the duty to do 
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it another. Section 22d gives the power to take up any 
horses, mules, cattle, hogs, goats, dogs, or other domestic ani- 
mals running at large. Would it be fair to construe this so 
as that under it the council could not prohibit hogs ‘and 
horses from running at large and yet not prohibit goats and 
dogs and cows? ‘These words simply confer the power to 
tax all, not exempt by state law, just as, under the constitution, 
the legislature may taz all. And it seems to us that as under 
a general power to tax all, the legislature may leave a portion 
untaxed, so under a power to. tax all, granted to the corpora- 
tion, it may leave a part untaxed. ‘There are no restrictive 
words ; they are all words of grant. The words are not that 
the tax shall be laid upon all, but that the power exists to tax 
all. We are no advocates of unequal taxation, ‘It may be 
that the existing tax ordinance of Athens is not wise or just. 
But we have no power in the premises. The authorities of 
the city, elected by the people, have expressed the will of 
the people in their ordinance, and it is not for the courts to 
control that will, unless the law be violated. We think no 
law has been violated, and we therefore reverse the judgment 
of the court making the mandamus absolute. 
Judgment reversed. 


Nancy H111, plaintiff in error, vs. Joun A. Bruce, for use, 
defendant in error. 


1. The fact that a husband and wife live on certain land, and the husband re- 
turns and pays the taxes thereon, is not sufficient to make the land subject 
to a judgment against the husband, when the legal title is shown to be in 
the wife. 

. If the plaintiff in execution seeks to prove by the declarations of the hus- 
band that he paid for the land, and the title is therefore fraudulently in the 
wife, it should be made to appear that such statements of the husband, even 
if they be competent for the purpose, applied to a time when his paying for 
the property and ¢aéing the title to his wife would constitute a fraud on his 
creditors, 

. In this case it does not appear when the declarations were made by the 
husband, nor the time of such payment by him, nor that he ¢hen owed the 
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debt on which the judgment is founded, or any other debt. And upon a 
review of the testimony as it appears in the record, we think there should 
be a new trial. 


Husband and wife. Judgments. Lien. Evidence. Debtor 
and creditor. Before Judge HALL. Rockdale Superior Court. 
February Term, 1874. 


On August 26th, 1874, an execution in favor of John A. 
Bruce, for use, ete., against Archibald Scott and Samuel Hill, 
principals, and Milton Wauldrop, indorser, based on a judg- 
ment obtained in the justice court for the four hundred and 
seventy-sixth district, on November 4th, 1865, was levied upon 
certain land as the property of Samuel Hill. A claim there- 
to was filed by Nancy Hill, the widow of the said Samuel. 
Upon the issue thus formed, the following evidence was intro- 
duced : 

Ist. Execution, with entry of levy thereon. 

2d. Deed from Milton Wauldrop, executed on August 31st, 
1858, conveying the property in dispute to A. T. Scott. Re- 
corded February 14th, 1874. 

3d. Deed from A. T. Scott, executed on March 27th, 1865, 
conveying the land to Archibald Scott. Recorded February 
14th, 1874. 

4th. Deed from Archibald Scott, executed on February 
16th, 1866, conveying the premises, in consideration of $700 
in cash, and of the natural love and affection of the father for 
the daughter, to the claimant. Recorded February 14th, 
1874. 

5th. Proceedings in behalf of Samuel Hill, in right of his 
wife, to have the land set aside as a homestead, filed Novem- 
ber 9th, 1868. 

The foregoing constitutes all the documentary evidence in- 
troduced. 

A. T. Scott, for claimant, testified as follows: Claimant is 
the widow of Samuel Hill, deceased; is also witness’ sister. In 
the year 1858 claimant and her husband came to Georgia 
from South Carolina, on a visit, and made arrangements with 
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witness to purchase the land in question from Wauldrop. He 
inquired from them as to where the money was to come from, 
and was informed that it would be the proceeds of the sale 
of claimant’s Jand in South Carolina, which had ‘been given 
to her by her father. Witness made the purchase, but took 
the title to himself to hold for claimant. It thus remained 
until some time in the year 1864 or 1865, when it was thought 
that witness would not live, and he conveyed the land to his 
father, Archibald Scott, to hold for claimant. Gave his in- 
dividual notes to Wauldrop for the land, but they were paid 
off with the money of claimant. 

Milton Wauldrop, for plaintiff in fi. fa., testified that he 
has no recollection of A. T. Scott’s ever having given his 
notes for the land; that A. T. Scott did not purchase the land 
from him, it was bought by Archibald Scott and Samuel Hill; 
that they gave their notes for the purchase money; that Ar- 
chibald Scott refused for some time to sign the notes, giving 
as his reason that he had said he would not stand security for 
any one, but after talking over the matter he said he would 
sign the notes as principal, and let Hill sign as security. 
Witness traded the notes to Mr. Good. 

Good testified that he got notes from Wauldrop signed 
by Archibald Scott and Samuel Hill; that he presented them 
to the former, and he finally paid them off. 

William Reagan testified that he knew Samuel Hill from 
the time he came to the county, and that he lived on the land 
in controversy from that time until his death; that he came 
twelve or thirteen years ago, and perhaps before that; that he 
had heard Samuel Hill say often that he was sorry things had 
turned out as they had, that he had placed the money in the 
hands of Archibald Scott to pay for the property in question. 

Joseph McCollin testified that he was present when Archi- 
bald Seott and Samuel Hill borrowed money from his brother 
to pay for the property in controversy ; that the amount bor- 
rowed was $400 00 or $500 00. 

The tax returns of Samuel Hill from 1860 to 1868 inclu- 
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sive, were introduced, showing the property in controversy 
returned by him. 

The jury found the property subject. The claimant moved 
for a new trial because the verdict was contrary to the evi- 
dence. The motion was overruled, and claimant excepted. 


A. C. Perry, for plaintiff in error. 


J.J. Fioyp, for defendant. 


_ Trippe, Judge. 


1. If the title to land be in the wife, it is not sufficient to 
subject it to the payment of the husband’s debts because it 
appears that he and his wife live upon it, and he returns it 
and pays the taxes. 

2,3. The deed to this land was made in 1858 to A. T. 
Scott, the brother of Mrs. Hill, the claimant. He conveyed 
it to her father, and the father afterwards to her. Wauldrop, 
who executed the deed to A. T. Scott, testified that the father 
paid him for it, or rather that the father gave his notes for 
it, with Hill, the husband, as security, and that he transferred 
the notes to Good, who testified that the father paid the notes 
to him. It was in proof that Hill, the husband, said he 
placed the money in the father’s hands to pay for the land. 
This last item of testimony is really about all that appears in 
the record which can be relied on to condemn the land to pay 
this judgment. Is it sufficient? It does not appear when 
Hill, the husband, made such a statement. The first deed, 
to-wit: from Wauldrop to the brether, was made in 1858. 
That was for the benefit of the claimant, and she and her 
husband went shortly thereafter into possession of it. Nor 
did it appear when the notes were paid to Good. The judg- 
ment on which this execution was issued was obtained in 
November, 1865. That was over seven years after the pur- 
chase from Wauldrop. Suppose that the husband did in 
1859 or 1860 or 1861 pay for the land, or give the money to 
his father-in-law to pay for it, that would not make it subject 
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to a debt he contracted years afterwards. It was not shown 
that he was in debt at the time. Nothing appears that would 
make such a transaction a fraud upon his creditors. Perhaps 
there was more than is shown by the record. But by that 
we are bound. Besides all this, A. T. Scott testified that the 
land was bought for the claimant, that it was understood at 
the time that it was to be paid for from the proceeds of prop- 
erty she owned in South Carolina, where she then lived, and 
that it was so paid for. Under this want of evidence, taken 
in connection with the positive evidence in behalf of claim- 
ant, the court below should have granted a new trial. 
Judgment reversed. 


McCay, Judge, concurred. 


WaRNeER, Chief Justice, dissenting. 


This was a claim case, and it appears from the evidence in 
the record that the judgment on which the execution issued 


that was levied on the land as the property of Hill, was ob- 
tained against him in March, 1863; that Hill had lived on 
the land for several years; had given it in for taxes as his 
property; that Hill, the defendant, said he had placed the 
money in Archibald Scott’s hands to pay for the land. The 
claimant derived her title to the land under a deed made 
by Wauldrop to A. T. Scott in 1858, and a deed made by 
A. T. Scott to Archibald Scott in March, 1865, and a deed 
made by Archibald Scott to the claimant, in February, 
1866, neither of which deeds were recorded until the 14th of 
February, 1874. The chimant is the sister of A. T. Scott 
and daughter of Archibald Scott. A. 'T. Scott says he took 
the deed to the land in his own name to hold it for his sister, 
and the question for the jury, under the evidence, was, whose 
money was it that paid for the land? Was the claimant’s ti- 
tle, under the deeds which had not been recorded until after 
the judgment was obtained, good as against that judgment, 
or was it a family arrangement, made to defeat Hill’s credit- 
ors? Assuming that the money which paid for the land, as 
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testified to by A. T. Scott, was the proceeds of land sold in 
South Carolina, given to her by her father, it does not appear 
that she had any separate estate in it, and as the law then 
stood, her husband’s marital rights attached to’it, and the 
proceeds thereof became his money, especially when reduced 
to possession. The jury found thg property subject to the 
execution, and the court refused to grant a new trial. 

In my judgment, there was sufficient evidence in the record 
to sustain the verdict, and especially so in this class of cases. 
According to the repeated rulings of this court, the discretion 
of the court below in refusing to grant a new trial, on the 
statement of facts disclosed in this record, should not be ip- 
terfered with or controlled. 


Witiram H. Tuomas, for use, etc., plaintiff in error, vs. 
WituraM M. Houwnicutr et al., defendants in error. 


On a scire facias to revive a dormant judgment, an issue of payment was 
formed, and on.the trial certain witnesses testified as to matters which oc- 
curred a good while ago. The plaintiff’s counsel asked the court to charge 
that, after considerable lapse of time, human memory was unreliable. The 
court did so charge, but added that, on the other hand, the jury might con- 
sider lapse of time in determining whether payment of the judgment may 
be presumed : 

Held, that this was error. No presumption of payment arises from simple 
lapse of time until the statutory bar attaches. 


Scire facias. Judgments. Presumptions. Before Judge 
Rice. Rabun Superior Court. October Term, 1874. 


The above head-note sufficiently reports this case. 


C. H.Surron; McWi.uiams & NETHERLAND, for plain- 
tiff in error. 


W. L. Mar.eEr, for defendants, 
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McCay, Judge. 


The evidence in this case was very conflicting, and the 
verdict pushes to its extremest verge the jurisdiction of the 
jury‘over the facts. In such cases an error of the judge in 
his ruling becomes of the highest importance. Who shall 
say that this was not the influence that caused the verdict ? 
We are not prepared to say that time, even within the statu- 
tory bar, may not be weighed by the jury in connection with 
other circumstances. But the charge left it to the jury to be con- 
sidered as an independent element. We think this was error. 
It amounts practically to a repeal of all those acts suspending 
the statutes from 1860 to 1868. The law fixes certain periods 
for time to be an evidence of settlement; during that time, 
the parties have a right to delay, and it ought not to be 
counted against them as a presumption, as a color to other 
facts. Sometimes even a very short period of delay may 
have .weight; for even in this case it might be considered 


as tending, for instance, to add strength to the evidence of 
payment. But as the court put it, the jury was authorized 
to consider it by itself—standing alone—matter for consid- 
eration, and under the facts we cannot but think the jury 
gave it much weight. 

Judgment reversed. 


GeorGE Peters, plaintiff in error, vs. WILLIAM BAKER, 
defendant in error. 


When an affidavit of illegality, taking the ground that the defendant in exe- 
cution had never been served with process, was dismissed for insufficiency 
in not stating that he had not appeared and pleaded : 

Held, that this dismissal was no bar to a motion to set aside the judgment on 
the ground that the defendant had not been served, or acknowledged ser- 
vice, or appeared or pleaded to the original suit, and that he had a good 
defense thereto, 
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Illegality. Judgments. Before Judge BucHanan. Camp- 
bell Superior Court. August Adjourned Term, 1874. 


William Baker recovered a judgment against George Peters 
in the justice court for the twelve hundred and sixth district. 
To the execution issued thereon the defendant filed an affida- 
vit of illegality, setting up that he had never been served, nor 
acknowledged service, nor authorized any to acknowledge ser- 
vice for him. ‘The illegality was sustained by the magistrate 
and the plaintiff appealed. When this case was reached in 
the superior court, on motion of the plaintiff, the illegality 
was dismissed for insufficiency. 

Subsequently the defendant moved to set aside said judg- 
ment because he was never served, nor had he appeared and 
pleaded, nor had he had his day in court, nor had he ever ac- 
knowledged service, nor authorized any one to acknowledge 
service fur him. This motion was sustained by the justice 
and plaintiff again appealed. When this cause was called in 


the superior court, the plaintiff moved to dismiss the motion, 
because it set up the same matters of defense relied on in the 
affidavit of illegality. The motion was sustained, and the 
plaintiff excepted. 


J. L. Buatock; R. T. Dorsey; W. H. Hutsey; P. F. 
Smitu, by W. T. Tripps, for plaintiff in error. 


L. 8. Roan, by Joun L. Biesy, for defendant. 


McCay, Judge. 


We do not think the dismissal of the affidavit of illegality 
for insufficiency was a bar to the motion to set aside. A de- 
murrer is only a bar as to the question made by the pleadings. 
The illegality was dismissed for want of an allegation that 
the defendant had not appeared and pleaded. ‘This was right 
enough, and no other affidavit of dlegality could stop the fi. 
fa. on this or any other ground known at the time. But the 
motion stands on a different footing. The dismissal of the 
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illegality on-demurrer is no bar to the motion, if it be on a 
good ground—if it meet the defects in the illegality, and this 
motion clearly and fully does this. It sets forth want of ser- 
vice; it denies any acknowledgement of service; it denies ap- 
pearance or pleading, and adds that he has a good defense. 
The mistake of the judge below, was either in treating a - 
demurrer as a bar, when the present proceeding contains 
new facts which make a good case, or in treating the rule 
that but one illegality can be filed, as extending also to mo- 
tions to set aside. The rule as to illegalities turns on the 
nature of the proceeding. It is an effort to stop the sheriff 
in the execution of a process, and, very wisely, the rule is re- 
stricted and permits the thing to be done but once, unless it 
be for causes that either did not exist, or were not known at 
the date of the first illegality. But a motion made in open 
court stands on common law rules; and it is a settled rule that 
a dismissal of a proceeding for informality or insufficiency is 
no bar to a new proceeding containing allegations making a 
good case. This court has decided that a bill or other pro- 
ceeding, to which a demurrer has been sustained and the 
judgment affirmed by this court may, yet be amended and 
rendered a good proceeding; and if this be so, it seems clear 
that the present motion was not barred by the dismissal of y 
the affidavit of illegality. 

Judgment reversed. 


























WituiaM D. TRAMMELL et al., plaintiffs in error, vs, WIL- 
LIAM C, JoHNSTON ef al., defendants in error. 









1. Where a testator devised his plantation to his wife “during her natural 
life, for the sole benefit of his beloved wife and three children herein 
named,” and provided further that said life interest should not be transfer- 
able, and that said plantation should not “be cultivated by any person’s 
hands except his said wife’s and children’s,” and that at her death it should 
be sold and equally divided between said children: 

Held, that the testator’s widow, who was also his executrix, had no authority 

to lease said plantation for the term of twenty years. 
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2. The devise of the life interest to the wife was not such a grant of an estate 
to her as to make the subsequent provision against its transfer void on ac- 
count of repugnancy. 

3. If for any reason it became impossible for the wife and children to culti- 
vate the plantation with their own hands, the executrix should have ap- 
plied to a court of chancery for direction. 

4. The bill should have been retained to prevent waste on the part of the 
lessee. 


Wills. Administrators and executors. Equity. Waste. 
Before Judge JAMES JOHNSON. Harris Superior Court. Oc- 
tober Term, 1874. 


For the facts, see the decision. 


Incram & Crawrorp; E. H. Worrttt, for plaintiffs in 
error. 


JAMES M. MoB.ey, for defendants. 


WARNER, Chief Justice. 


It appears from the record in this case that Pulaski T. 
Trammell, on the 29th of January, 1859, made his will, and 
appointed his wife, Ann E. Trammell, his executrix ; that in 
the month of April thereafter the testator died, leaving the 
said Ann E., and three children, as his legatees and devisees 
under said will. By the sixth and seventh items thereof he 
declared it to be his will “that his wife should have his entire 
plantation whereon he then lived during her natural life, for 
the sole benefit of my beloved wife and three children herein 
named, but said life-interest in said plantation shall not be 
transferable, and not to be cultivated by any person’s hands 
except my said wife’s and children’s, and at her death to be 
sold and. equally divided between my children heretofore 
named. It is further my will, that my children be educated 
out of the profits arising from my farming interest, or other- 
wise. Should there be any more made on my farm above a 
good support for my wife and children, I wish it to be used 
for the benefit of my said wife and children, as my executrix 
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shall think best and proper.” The three children of the tes- 
tator filed their bill of complaint against Mrs. Trammell and 
one Johnston, in which they set forth the terms of the will, 
and alleged that on the Ist of January, 1871, the said Ann 
E. Trammell, as executrix aforesaid, in consideration of the 
sum of $2,000 00 cash in hand paid, leased and sold the 
plantation mentioned in testator’s will to said Johnston for 
the term of twenty years, the said Johnston having the right 
to dispose of the houses upon the premises either by sale, re- 
moval, or in any other manner, and to have all wood privi- 
leges; that Johnston is in possession of the plantation, the 
annual rent of which is worth $800 00; that he is committing 
waste thereon ; has removed buildings from the premises to 
the damage thereof $500 00; that at the time Johnston pur- 
chased said lease of the premises, and took possession thereof, 
he had seen and read the testator’s will, and knew all the 
terms of it. The complainants claim’ to be entitled to a three- 
fourths interest in the rents and profits of the land, under 
their father’s will, during the lifetime of their mother, who is 
about forty years old, and in good health, and pray that the 
defendants may be decreed to account for and pay the same, 
and for other relief, alleging that the executrix is insolvent. 
The defendants demurred to the complainants’ bill, the court 
sustained the demurrer, and the complainants excepted. 

1. It was manifestly the testator’s intention, in view of the 
state of things which existed as to the condition of his prop- 
erty at the time he made his will, that his plantation should 
be occupied by his wife and children for their sole benefit dur- 
ing her natural life, and not to be worked by any other per- 
son’s hands except theirs, evidently meaning negro hands, for 
their mutual benefit and support, and for the education of the 
children. In other words, the plantation and negroes were to 
be kept together, as specified in the fourth item of his will, 
and worked thereon, for the mutual benefit of his wife and his 
three children, during the natural life of his wife, and to effect 
that object, the testator declared her life interest in the plan- 
tation should not be transferable, and that at the death of his 
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wife the plantation should be sold and equally divided between 
his three children. The testator appears to have had two ob- 
jects in view in respect to the plantation whereon he lived at the 
time of his death. First, to provide a home for the support 
of his wife and children during her life; second, that the 
plantation should only be worked by the hands of those who 
were interested in it, so as not necessarily to impair its value 
when it should be sold at the death of his wife, for the benefit 
of his children. ‘The testator appointed his wife executrix, 
and entrusted her to carry out his object and intention as ex- 
pressed in his will. She accepted the trust. 

2. It was insisted on the argument for the defendant in 
error, that the restriction imposed by the testator in his will, 
for the purpose therein expressed, that the life interest in the 
plantation should not be transferable, was repugnant to the 
interest devised by the testator to his wife, by that clause in 
his will, and was therefore void, and analogized it to a condi- 
tion repugnant to the grant of an estate. This devise by the 
testator of a life interest to his wife in the plantation, for the 
purposes and upon the conditions and trusts as expressed in his 
will, cannot, in any legal sense, be considered as the grant of 
an estate to her, The plantation was the property of the tes- 
tator, and he had the legal right to dispose of it by will upon 
such terms and conditions as he pleased, provided such dispo- 
sition was not contrary to the law or public policy of the state ; 
and when Mrs. Trammell accepted the devise and bequests 
contained in the will, she accepted the same on the terms and 
conditions as therein expressed, and, as the executrix thereof, 
was bound to execute the same. The keeping property to- 
gether and working the plantation during the lifetime of Mrs. 
Trammell, for the purpose and object as expressed by the tes- 
tator, and declaring that her life interest should not be trans- 
ferable, did not violate the law or public policy of the state. 

3. If the emancipation of the negroes made it impossible to 
work the plantation with their own hands, as was contempla- 
ted by the testator when he made his will, then the executrix 
should have applied to a court of chancery for direction. 
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Parties in interest cannot be permitted to set aside testators’ 
wills at their pleasure, without the sanction of judicial au- 
thority. 

4, The executrix has leased the testator’s plantation for 
twenty years. What will be its condition at the end of that 
period no one can tell. The testator is in his grave, and can- 
not protect it for the benefit of his children, who are to have 
it after the death of their mother. If the courts of the 
country do not protect dead men’s estates, uphold and protect 
their wills after their death, then the right to dispose of 
one’s property by will is not worth much. The bill in this 
case alleges that the defendant, Johnston, the lessee of the 
executrix, has already removed houses from the testator’s 
plantation, of the value of $500 00. What may be the equi- 
ties of the parties on the final hearing of the bill is not now 
before us for consideration. The only question now before 
us is whether the complainants have made such a case by 
their bill as entitles them toa hearing. We are of the opinion 


that they have, and that the court below erred in sustaining 
the demurrer to the complainants’ bill. 
Let the judgment of the court below be reversed. 


McCay, Judge, concurring. 


I concur in the judgment. The bill should have been re- 
tained to prevent waste. But I am not prepared to say that 
the complainants have any right in equity to set aside the 
lease, or to compel the lessee to account for the sum paid to 
Mrs. Trammell, without a charge in the bill that the same 
has not been applied to the proper use of the devisees. 


Isaac Ivey and WILLIAM RoGErs, assignees, et al., plain- 
tiffs in error, vs. NoBLE BroTHers & Company, defend- 


ants in error. 


In 1863 John A. Wilkins hired to defendants certain negroes, and about the 
same time sold to them a wagon and mules, and lent to them $2,000 00. 
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At the time, the defendants were under a contract to deliver to the Confed- 
erate government all the ore they should make, and to cast guns and make 
shell for said government, and were engaged in building a furnace to make 
iron under their contract, and Wilkins knew that the property he let de- 
fendants have was to be used in constructing said furnace and carrying out 
said contract. In 1867 the parties met, and the defendants gave to Wilkins 
the notes, amounting together to about half the amount due on the unpaid 
contract, due one at nine and the other at eighteen months after date, which 
upon their face expressed that they went in settlement of the notes taken in 
the transaction of 1863, and for deficiency of clothing: 

Held, that, under the evidence, it did not appear that the notes taken in 1867 
were without consideration, and that a verdict for the plaintiffs was not il- 
legal. 


Contracts. Consideration. Before Judge UNDERWOOD. 
Floyd Superior Court. July Term, 1874. 
The material facts of this case are embraced in the above 


head-note. 


Siro & BRANHAM; ALEXANDER & WRIGHT, for plain- 
tiffs in error. 


DaBneY & FoucueE, for defendants. 


McCay, Judge. 


The question in this case really at issue is not so much 
whether the original contract in 1863 was illegal, as whether 
the notes now sued on are without valuable or legal consid- 
eration; not, it is to be noticed, without full consideration, 
but whether a plea that they are without consideration can, 
under the evidence, be sustained. The question of the legality 
of the original contract is only here in this collateral way ; for 
it must be remembered that it is not the supposed illegal con- 
tract that is sued on, and that none of that public policy which 
requires the courts to refuse to aid parties to enforce against 
each other undertakings entered into in the prosecution of il- 
legal enterprises, enters into the case. These notes were given 
after the war, when all] illegal purpose or intent was impossi- 
ble. So that the sole question is, are the notes without con- 
sideration? It is, without doubt, true that a man is not bound 
to perform an illegal contract, and that, as a general rule, a 

VOL. LIV. 23. 
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contract based upon an illegal contract as a consideration may 
fairly be said to be without consideration. The satisfaction of 
an undertaking which the law would not enforce because of 
its illegality, is doubtless within this rule. 

The state of this case, as presented by the record, is that at 
the close of the war, to-wit: in 1866, the plaintiff was the 
holder of various notes, given by the defendants during the 
war for negro hire, a wagon and mules, and $2,000 00 in 
Confederate money loaned, and that in addition to this the 
plaintiff claimed that the defendants were indebted to him 
some amount, for that they had failed to give to the negroes 
such clothes as, under the agreement, they were bound to do, 
In this state of things the parties met, and the old notes, and 
this claim for clothes were given up, and these notes now sued 
on given in compromise, adjustment and accord and satisfaction 
of the whole. The old notes were for about $3,400 00, with 
interest. The amount of the claim for clothes does not ap- 
pear. The new notes were for $1,956 82. The old notes 
up to the making of the new, without the claim for clothes, 
would amount to over $4,000 00; so that these two notes, one 
due at nine and the other at eighteen months, are for less than 
half of the amount due. 

It does not appear why this compromise was effected. The 
facts simply show that the parties met and made an adjust- 
ment, taking new notes for about half the amount apparently 
due. Why was thisdone? The evidence does not show, ex- 
cept that the new notes were given in compromise of some dis- 
pute as to the old ones. What was that dispute? Was it the 
amount of the old ones? Was it the fact that the considera- 
tion of the old debt was Confederate money? or was it the 
very dispute now on trial? or was it all these together? Prima 
facie, the notes sued on are for a valuable consideration. The 
burden is upon the defendant to show that this is not so. The 
notes themselves show that the old notes were not the consid- 
eration ; that is, that these notes were not a mere renewal of 
the old. It is apparent that some compromise was had; there 
was some dispute, some accord and settlement of matters. We 
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think the burden was on the defendant to make out his case, 
to show that these notes were without consideration, to show 
that they were not for the settlement of this very dispute. It 
was for him, in a case like this, to prove all the facts, and 
thus show what was the true motive for giving these notes. 
It is not enough that he shows the consideration may have 
been nothing but the old debt, less its adjustment under the 
ordinance for the settlement of Confederate debts. It should 
have appeared that this was all the consideration. It may 
be the case, perhaps it was, that the very question depended 
on by this defense was one of the elements of the settlement, 
to-wit: whether the notes were collectible at all? As we 
have said, the burden is on the defendant to show what the 
truth of the matter was. The notes are prima facie for a 
valuable consideration. The facts show that they were not 
given as mere renewals of the old, but that the plaintiff gave 
up over half his claim. Why, does not appear. It is well 
settled that the settlement of a dispute as to the legality of a 
debt is a good consideration for a promise: Addison on Con- 
tracts, 18 to 21. 

We are free to say we have not felt disposed to search for 
grounds of objection to this verdict. We cannot but feel that 
the plea is an ungracious one, that it stands solely upon a 
technical legal right, and that right is not based on any claim 
the defendant has to the protection or countenance of the 
court, but solely upon certain rules of law intended to disen- 
courage illegal contracts. As the defendant stands solely on 
technical legal rules, we have felt it not unfair to insist that 
he shall have brought himself exactly within them. In this 
he has failed. He has not shown what was the consideration 
of the notes sued on. He has left it open for conjecture. It 
may have been that the consideration was the settlement of 
the precise question now insisted on, and it was for him to neg- 
ative this, at least by showing what was the true motive— 
what it was that was settled. We think, therefore, the ver- 
dict ought to stand. 

Judgment reversed. 
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Tuomas J. Spriags, plaintiff in error, vs. E. M. BRoMBLETT, 
defendant in error. 









Where one, on account of the decisions of the courts being of a character ad- 
verse to his claim, settled a matter in litigation between him and his adver- 
sary—the latter yielding a portion of his rights under the rule of law as 
then held—the former cannot avoid the settlement on the ground that sub- 
sequent decisions overruled the former, and that by his mistake of law he 
had lost his rights, there being no misplaced confidence and no artifice or 

fraud shown on the part of the other party. 















Equity. Compromise and settlement. Mistake. Before 
Judge McCutcHen. Whitfield Superior Court. October 


Term, 1874. 







Spriggs filed his bill against Bromblett, making, in brief, this 
case : 

On the first Tuesday in December, 1868, he purchased a 
certain lot of land, situated in the town of Dalton, at sheriff’s 
sale, it having been levied on under an execution against one 
Fischer. He paid the amount of his bid and took a sheriff’s 
deed to the same. Subsequent to this, he was assured by the 
defendant and his counsel that the judgment on which the 
execution issued, by virtue of which this sale was made, under 
the decisions of the supreme court, was dormant. The de- 
fendant, who had purchased from Fischer, after the date of 
the judgment, but before the sale, brought ejectment against 
him for the property. Pending this suit, relying upon the 
assurances of the defendant and his counsel as to the dor- 
mancy of the aforesaid judgment, he surrendered the posses- 
sion of the lot and executed to the defendant a quit-claim 
deed. He has since discovered that said assurances, upon the 
faith of which he acted, were untrue, and having conveyed 
away the title to his property for no consideration whatever, 
under a mistake of law induced as above set forth, he prays 
that the deed may be set aside. 

The answer of the defendant admitted all of the allega- 
tions of the bill except those as to the complainant having 
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acted upon his assurance and those of his counsel, as to the 
judgment referred to in the bill being dormant. 

The evidence showed that both parties believed the judg- 
ment to be dormant at the time the settlement was made; 
that the defendant yielded his claim for mesne profits in the 
ejectment suit. ‘There was no testimony that the complainant 
acted upon the assurances of the defendant or his counsel as 
to the law, in surrendering the land and executing the deed. 
He went to the defendant to surrender the land on his own 
motion, but at the request of the latter’s counsel also executed 
the deed. 

The jury found for the complainant. The defendant moved 
for a new trial because the verdict was contrary to the law 
and the evidence. The motion was sustained, and the com- 
plainant excepted. 


W. K. Moore, by Saumate & WILLIAMSON, for plaintiff 
in error. 


JoHNSON & McCamy, for defendant. 


TRIPPE, Judge. 


At the time of the compromise or settlement between the 
parties, the defendant in the bill, who was plaintiff in the ac- 
tion of ejectment, would have recovered the land under the 
rule of law as then held by a majority of the judges of the 
supreme court. Whilst matters were in that situation com- 
plainant, on his own motion, proposed to surrender the land, 
and upon an interview between the parties sought by himself, 
it was agreed that he should convey back the land by a quit 
claim deed to Bromblett, and that the latter should remit all 
claim for mesne profits. This agreement was executed be- 
tween them. By a subsequent decision of this court, a ma- 
iority only concurring, the former decision was overruled. 
Complainant now claims that under the latter ruling, which 
would have enabled him to have held the land, his deed 
should be canceled, and the possession restored to him. Let 
it be noted that under the rule as held at the time of the set- 
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tlement or compromise, Bromblett yielded a portion of his 
rights, to-wit: his claim for mesne profits. There was no ev- 
idence of misplaced confidence in Bromblett or his attorney, 
by Spriggs; nor was any artifice or fraud ‘shown on the part 
of the former. It was a settlement of a matter in litigation, 
arising under a greatly disputed question of law. A question 
which, by a majority of this court, had been determined ad- 
versely to complainant’s claim. But the point was still open 
for review at the demand of any party, and a great contrariety 
of opinion existed upon it. It was reviewed, and by a ma- 
jority only, as has been stated, a decision contrary to the former 
was rendered. Under this state of facts, when parties under- 
took to settle their rights with a view to the first decision, 
both yielding a portion of those rights, and executing their 
agreement, and no fraud or artifice was practiced, we do not 
think a case is made for relief. See the reasoning for the de- 
cision in Morris et al., vs. Munroe, 30 Georgia, 630; Code, 
section 2636. ‘There was no abuse of the discretion of the 
court in granting the new trial. 


Judgment affirmed. 





Henry SHACKLETT, plaintiff in error, vs. WILLIAM A. 
Ransom, defendant in error. 


1. Under the act of 1853, which is still of force, in relation to warranties in 
deeds made by trustees, a deed made by A B, trustee of C D, and so signed, 
and containing a warranty of title, does not bind the trustee personally, 
nothing appearing in the deed clearly showing such intent. 

. When there was an application to the chancellor by a trustee for leave to 
sell real estate belonging to the trust estate, and it was stated in the petition 
that the trustee had been offered $7,000 00 for the property by one A B, 
and this was a fair offer, and the chancellor passed the following order: 
“ Read and sanctioned; the petitioner has leave ‘to sell :” 

Held, that a private sale to A B for $7,000 00 was a lawful sale under the 
order, 

3. Though the court below may err in the admission of evidence, and in its 
charge, yet if the verdict be required by the evidence, this court will not 
grant a new trial. 
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Warranty. Deeds. Trusts. Sales. New trial. Imma- 
terial error. Before Judge UNDERWOOD. Floyd Superior 
Court. July Adjourned Term, 1874. 


Shacklett brought suit by attachment against Ransom for 
breach of the following warranty : 


“And the said William A. Ransom, trustee, his heirs, ex- 
ecutors, administrators, and successors in said trust, the said 
lands unto the said Henry Shacklett, his heirs, executors, ad- 
ministrators and assigns, against the said William A. Ransom, 
trustee, and his successors, and his heirs, executors, and ad- 
ministrators, and all and every other person, shall and will 
warrant and forever defend, by virtue of these presents. 

“Tn witness whereof, the said William A. Ransom, trustee, 
hath hereunto set his hand and affixed his seal, the day and 
year first above written. 

(Signed) “WILLIAM A. RANSOM, 
“Trustee for Sarah Ransom. 


“Signed, sealed and delivered in 
presence of: 
“J. W. H. UNDERWoopD, 
“C, H. Smrra, Notary Public.” 


The defendant pleaded the general issue. 

The evidence presented the following facts: 

The warranty was made as stated in the declaration. The 
deed containing the same was executed under authority ofan or- 
der of the chancellor based on a petition of the trustee, in which 
he alleged that on December 30th, 1862, in consideration of 
love and affection, he had title made to him in trust for his wife, 
Sarah Ransom, to certain lands which he had purchased with 
his own money; that he was offered by the plaintiff a satis- 
factory price for said property, to-wit: $7,000 00, and he de- 
sired to sell and reinvest in more desirable lands; that he 
therefore asked leaye of the chancellor to sell and reinvest. 
Upon which was indorsed the order above referred to, as fol- 
lows : 
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“Atv CHAMBERS, April 17th, 1863. 

“Read and sanctioned. The petitioner is hereby author- 
ized to sell the lands named, and to reinvest the proceeds in 
other lands, and make return to the clerk of the superior 
court of Floyd couity, and that said return be entered of 
record. 


(Signed) “Lucrus H. FeaTHErsTOoN, J. 8. ©.” 


The land was sold under an execution against Ransom’s 
vendor, and the plaintiff evicted. 

The court charged the jury as follows: 

“1st. Before you can find for the plaintiff, it must appear 
to you from all the evidence in the case, that the defendant, 
in executing the deed, as trustee, intended to bind himself per- 
sonally by the warranty. In order to ascertain the intention, 
you should look at and consider the words of the deed and 
their legal construction, as stated to you, and all the other 
proof and evidence in the case, and the technical construction 
of the words in the deed may be overcome, if the proof in 
the case shows them to be incorrect. 

“2d. If the proof shows that Gibbons was the agent of 
the plaintiff to negotiate and make the trade, pay the money 
and receive the deed, and his attention was called to the judg- 
ment lien on the property which sold it and evicted the plain- 
tiff, this was a patent defect or incumbrance on the property, 
and the warranty does not cover this, if it was intended by 
the parties that the warranty should not extend to this lien, 
or, in other words, unless it is made to appear from all the 
proof that a warranty was intended to be made to protect the 


purchaser against that lien.” 

To both of these charges the plaintiff ‘excepted. Excep- 
tions were also taken to various rulings of the court on the 
admission of testimony, immaterial here. 

The jury found for the defendant. The plaintiff moved 
for a new trial based upon the above exceptions. The mo- 
tion was overruled, and he assigns said judyment as error. 


DaBsney & Foucue, for plaintiff in error. 
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ALEXANDER & WRIGHT, for defendant. 
e 


McCay, Judge. 


1. It is doubtless true, as was decided by this court in 3d 
Georgia, 383, and 11th Ibid., 1, that at common law the deed 
made by Ransom, as trustee, would, in its warranty clause, 
bind the maker of it personally; as he could not bind the 
trust estate, the law would charge him personally with the 
covenant. But by our act of 1853 this common law rule is 
changed, and it is provided that in deeds made by executors, 
administrators, trustees, etc., any warranty therein shall not 
bind the executor, trustee, etc., personally, unless it be plain 
from the deed itself that such was the intention of the par- 
ties. Some question was made on the argument that this act 
does not, in terms, apply to trustees. But the title of the act 
so declares, and whilst it is true that the word trustees is left 
out at one place in the act, it recurs again in it in the latter 
clause. Taking the whole act together, it is plain to us that 
the intent was not only to change this common law rule but, 
in terms, to make the change apply to trustees as well as to 
executors, administrators and sheriffs. It is said again that 
the Code contains no declaration of this new rule as to trus- 
tees. But we are of the opinion, that in construing the Code 
on this subject, we are to remember that its main object was 
to codify the law, and that all the old law is of force that is 
not inconsistent with the Code. There is nothing in the Code 
on the subject of trustees inconsistent with this act of 1853. 
The Code does not pretend to codify all rules of law of force 
in this state as to trustees, and as this provision of the act of 
1853 is not at all contrary to anything in the Code, we see no _ 
reason for holding that the act of 1853 is not of full force as 
to trustees. At the last term, we held that the act of 1831, 
Cobb’s Digest, 531, authorizing a second sale by executors, ad- 
ministrators, sheriffs, ete., when a bidder at a first sale failed to 
comply, was still of force as to executors, administrators, etc., 
though in the Code the provision is only in terms applied to 
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sheriffs. This act of 1853 included all these legal trustees— 
express trustees. The Code treats these several subjects sep- 
arately, and declares many of the duties of each in chapters 
devoted to each. But neither of these chapters purports to 
be exhaustive. A fair rule, in such a case, is to treat the old 
law, whether statutory or whether common law, as still of 
force, unless inconsistent with the provisions of the Code. 
Under this rule of construction it follows that the act of 
1853 is of force as to all the classes to which it applies. 

2. But it is said that the act of 1853 only applies to deeds 
made by executors, under /awful sales. This is undoubtedly 
true. The question then arises, whether the sale under which 
this deed was made was a lawful sale. Section 2328 of the Code 
provides that trustees’ sales shall be at public sale, unless the 
authority for the sale otherwise provides. In this case there 
was a petition to the chancellor setting forth the nature of the 
trust and a statement that the sale was desirable; that the 
present plaintiff had offered $7,000 00 for the land; that 
this was a fair price, and asking leave to make the sale. The 
chancellor thereupon passed the following order upon the pe- 
tition: “Read and sanctioned. The petitioner is hereby au- 
thorized to sell the land and reinvest the proceeds,” ete. It 
is our judgment that this order, “read and sanctioned,” etc., 
in view of the facts set forth in the petition, and the prayer 
it contained, was an authority to sell to Shacklett at private 
sale for $7,000 00. In no other way could the prayer be at- 
tained. If the sale were at public sale to the highest bidder, 
the property might bring less. ‘This court held, in the case of 
Maddox vs. Eberhart, 38 Georgia, 581, that under the will 
giving the executor power to sell or exchange the lands of the 
testator, the executor had power to sell at private sale, since, 
by the use of the word exchange, which could not be done at 
public sale, the power of private sale was included. It was 
contended in the argument that the sale was not a lawful one, 
because the trustee’s name was not signed to the petition. 
This was clearly a mere clerical error. It was in proof that 
the petition was made at his instance, and he acted upon it, 
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and he would be estopped from denying it. “For these reasons 
we affirm the judgment refusing a'‘new trial. If these princi- 
ples be true, the verdict is right. The defendant is not liable. 

3. We do not affirm some of the rulings of the court at 
the trial. The parol evidence was only admissible on the 
ground of ambiguity in the deed. We do not think the deed 
ambiguous. ‘True, the trustee does not say, in terms, that he 
is acting as trustee. But taking the deed altogether, no fair 
mind can fail to see that it was his intent to act as trustee. 
He describes himself “ trustee of Mary Ransom,” and he so 
signs himself. Under our law, the form in which an agent 
executes his authority is immaterial. It ® enough if it plain- 
ly appears that it was the intent to act as agent: Code, section 
2195. We do not agree with the judge in his ruling as to 
patent defects; that rule only applies to personal property. 
Nor do we believe a case or a dictum can be found applying 
it to patent defects in the title to either real or personal prop- 
erty. But as the defendant was, under the evidence, entitled 


to a verdict, on the ground that he was not liable personally 
on the warranty at all, we will not grant a new trial. These 
errors of the judge did the plaintiff no harm. 

Judgment affirmed. 


Mary A. SparGeEr, plaintiff in error, vs. W. B. Cumpton, 
defendant in error. 


1, A having purchased land without getting a legal title, filed a bill, in which 
it appeared that B, who had sold to A’s vendor, was not fully paid for the 
land, and that the legal title was still in B’s control : 

Held, that promissory notes given by A, in a compromise of said suit, to the 
holder of the legal title, constituted a debt for the purchase money of the 
land, and were within the exceptions of the homestead law. 

2. The act of February 27, 1874, providing that an exemption taken under 
section 2040 of the Code, is subject to the purchase money, applies to ex- 
emptions laid off at any time after the passage of said act, whatever be 
the date of the debt on which the judgment is founded, 
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Homestead. Purchase money. Before Judge UNDERWOOD. 
Walker Superior Court. August Adjourned Term, 1874. 


On April 29th, 1874, an execution in favor of Cumpton 
against one Harvey R. Sparger and J. M. Bond, indorser, for 
$400 00 principal, besides interest and cust, based on a judg- 
ment rendered at the April term, 1874, of Walker superior 
court, was levied upon certain lands as the property of said 
Sparger. A claim was filed by Mary A. Sparger, the wife 
of the defendant. Upon the trial of the issue thus formed, the 
following facts appeared : 

J. M. Bond sold the property in controversy to one James 
Bunch, executing to him a bond for titles and taking notes 
fur the purchase money. The lands were sold by Bunch, and 
from him passed through the hands of several persons, until 
Harvey A. Sparger purchased, paying therefor and taking 
a deed from one Rodgers. The original purchase money due 
Bond had never been paid. He instituted suit therefor 
against Bunch, recovered a judgment, filed his deed in the 
clerk’s office, levied on the land, and was proceeding to sell, 
when he was enjoined by a bill filed by Sparger. On December 
3d, 1867, this litigation was settled by a written agreement, 
under which Bond released all his interest in, and title to, 
such lands to Sparger, and the latter agreed to deliver to 
the former two promissory notes, each for the sum of $200 00, 
one due December 25th, 1868, and the other on December 
25th, 1869. This settlement was made the decree of the 
court at the February term, 1868. ‘The notes were not exe- 
cuted by Sparger until May 17th, 1869. The first was made 
payable one day after date, and the other as originally agreed 
on. These notes came into the hands of Cumpton, who sued 
them to judgment, and had the execution issued thereon, which 
is now levied on the land in controversy. On May 30th, 1874, 
a homestead of seventy acres was laid off in the tract to Spar- 
ger, under the 2040th section of the Code. 

The jury found the property subject. The claimant moved 
for a new trial because the verdict was contrary to the law 
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and the evidence, and because the court erred in charging the 
jury as follows: “If you find, from the evidence in the case, 
that the fi. fa. levied on the land was predicated upon a debt 
owing for the purchase money of the Jand upon which the 
homestead relied on by claimant has been laid off, and that 
such homestead was laid off smce the act of the legislature of 
this state was passed, to-wit: on the 27th of February, 1874, 
then the homestead so laid off is subject to the fi. fa.; in de- 
ciding whether or not the debt is for the purchase money, 
you will look to the agreement and the decree of the court in 
evidence, considered together with all the other evidence in 
the case admitted before you.” 
The motion was overruled, and the claimant excepted. 


D.C. Sutron ; DaBney & Foucue, for plaintiff in error. 


SuumMATE & Wiiuramson; J. C. C. CLEMENTs, for de- 
fendants, 


McCay, Judge. 


1. On a careful examination of the facts of this case, (and 
they are rather complicated,) it will be found that the amount 
the plaintiff’s husband agreed to pay on the settlement of the 
litigation was, in deed and in truth, the amount still due to 
the defendant in the bill for the purchase money of the land. 
At any rate, Sparger, though he had paid his vendor, was still 
bound before he could get the title to pay what his vendor was 
still owing for his purchase money. This amount was the 
amount of the notes given to the plaintiff in this judgment, 
who, though not the vendor of Sparger, was the holder of the 
legal title; still, it was the purchase money. The man who 
sold to Sparger’s vendor was still unpaid, and that is the . 
present debt. We think this comes clearly within the spirit, 
if not the letter, of the exceptions in the homestead law. 
It is clearly within the equity of it. That the occasion of giv- 
ing the notes was the settlement of the law-suit does not affect 
the question. What was the law-suit about? It seems that 
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was a dispute as to whether Sparger’s vendor had paid the 
purchase money. The decision of the supreme court of the 
United States in Gunn vs. Barry covers this case. That was 
just such a case. The homestead is good, but it is subject to 
this debt: See Chambliss vs. Phelps, 39 Georgia, 386. Noth- 
ing was in issue before the ordinary but the questions he is, 
by the statute, authorized to act upon. Whether this debt 
was an exception does not come within the jurisdiction of the 
ordinary; unless, perhaps, the party had appeared and made 
the question and had it detided, and failed to except to the 
decision. In such a case he would, perhaps, be concluded ; 
but under an ordinary casé, when there is a simple laying off 
of the homestead, nothing is settled but that the applicant is 
entitled to the homestead laid off. 

2. But it is claimed that the homestead, as allowed by the 
act of 1843, (Code, section 2040,) is good even against’ the 
purchase money, and it is contended that the act of 1874, pro- 
viding that a homestead taken under the provisions of the act 
of 1843, (Code, section 2040,) shall not be good against the 
purchase money, cannot apply to this land and this debt, since 
the contract was made before the law was passed. It is said 
that the act of 1874, if so applied, would impair the obliga- 
tion of the contract, or divest the vested rights of the debtor. 
It is an entirely new view of the constitutional provision, pro- 
hibiting the states from impairing the obligation of contracts, 
to say that, under it, the states cannot give new and larger 
remedies than before. To take away remedies—to lessen, by 
any large measure, the property a creditor may go upon to 
collect his debt—may impair the obligation of the contract, 
but to say that to give a greater reach to the creditor’s arm is 
to impair the contract on the other side, is, indeed, pushing 
the doctrine very far. I have never, myself, agreed to the 
proposition that the remedies in force at the date of a contract 
enter into it, and cannot be altered by a state. Nor do I 
believe any court has ever so held, since the settled rule is, 
that the states may alter the remedies so that they are still 
substantial. If the remedies in force at the date of a contract 
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form a part of it, they would be unalterable, since it is not 
the extent of the impairment that is illegal, but any impair- 
ment. The true view is, that to pass any law, the object and 
effect of which is to lessen the means the law furnishes, at the 
date of a contract, for its enforcement, comes within the con- 
stitutional prohibition, because such a law impairs the right 
of the creditor, lessens the value of his debt, and releases the 
debtor to that extent from his obligation to pay, and thus im- 
pairs the obligation of the contract. The contract in this case 
is the debtor’s agreement to pay. The constitutional provis- 
ion is, that this obligation shall not be impaired. The courts 
have held, that materially to lessen the remedies, lessens, weak- 
ens, and impairs this obligation. No court has ever held that 
the remedy cannot be enlarged, since in no sense can that im- 
pair the obligation to pay. The debtor’s promise is absolute. 
The contract casts on him the obligation to pay. No addi- 
tional remedy can add to that obligation. No law, however 
harsh, the object and effect of which is to compel men to do 
what they have promised+to do, can, in any sense, be said to 
add to the promise—increase the obligation. It may, too, be 
remarked that there is no constitutional prohibition against in- 
creasing or adding to the obligation of a contract; and if’a 
state were to pass a law that contracts, made at one rate of in- 
terest, should bear a higher rate, there is nothing in the con- 
stitution of the United States making such a law void. It was 
impairing, lessening the obligation of contracts. ‘That was 
the evil, and the constitution leaves the states free to pass any 
laws they please which may increase or strengthen the obliga- 
tion; so that, if the effect of the act of 1874 is to put a debtor 
under a greater obligation to pay his debts than he was before, 
article I., section 10, paragraph 1, of the constitution of the 
United States does not make the act invalid. That only pro- 
hibits impairing the obligation of contracts—lessening the lia- 
bility of the promissor. It was left to the states to legislate 
at their discretion, so as to strengthen and increase the obliga- 
tion, I suppose on the idea that it was impossible to add to the 
obligation, that being in its nature absolute. At any rate, the 
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states are not prohibited from increasing this obligation by 
better remedies; nor does the act of 1874 impair any vested 
right in the debtor or his family. It seems absurd to say that 
a debtor can have a vested right to keep property against a 
debt contracted for its purchase, or, indeed, a vested right in 
any exemption. As to him, the law grants the exemption as 
a boon, and because the state does not care to lend its aid to 
push an unfortunate to the wall. Its own public policy re- 
quires it, and that alone is the object. The exemption is not 
a right of the debtor. Perhaps, after a homestead is laid off, 
under our law the wife or children have vested rights; but 
until then, even they have none. If fhere be nothing in the 
act of 1874 impairing the obligation of the contract entered 
into between the parties, on the day the contract on which this 
judgment was obtained was made, then the right to the home- 
stead, as against the debt must stand according to the law at the 
time the homestead is applied for. It is then the favor is 
asked—it is then the state is appealed to to declare the ex- 
emption. No right is vested until this is done, in any one. 
Could not the state repeal all these Jaws? Is it possible that 
the right to go into bankruptcy, or to take the homestead} is 
a vested right? Could not the state restore imprisonment for 
debt, even as to past contracts? These are not rights in debtors. 
They are only declarations by the state that it will not exercise 
its power in favor of creditors to this extent; and it is com- 
petent to exercise such power whenever the proper law-making 
power sees fit to determine otherwise: See Searcy vs. Stubbs, 
12 Georgia, 437; Lockett vs. Usry, 28 Ibid., 345. 
Judgment affirmed. 
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ParMENIvs R. ‘THOMASON, plaintiff in error, vs. IsaH S. 
FANNIN, administrator, defendant in error. 


ParmeEnius R. THOMASON, plaintiff in error, vs. ANTOINE 
PouLAINE, executor, defendant in error. 


1. Under sections 3527 and 3722, a case which has been sent back to the 
superior court by the supreme court, is in order for trial at the term at 
which the remittitur is received and made the judgment of the superior 
court, subject to the rules for continuances as provided by said sections, 

. If a party is sued at law and has a legal defense, he must avail himself of 
it at law pending the suit, and cannot afterwards ask for relief, unless he 
was prevented from so pleading his defense by fraud, accident, or the act of 

, the adverse party, unmixed with negligence on his part, 

. Where a creditor, in 1863, promised his debtor that he would receive 
Georgia and Confederate States bonds in payment of his claim, and the 
debtor sold property to obtain the bonds, and tendered them to his creditor 
two or three months afterwards, which were refused, whereby the debtor 
alleges that he was damaged to the amount of the debt—the latter, if he 
has any cause of defense on account thereof, has a legal defense to an ac- 
tion brought against him on the claim, which he should have asserted at 
law; and if he be not prevented from so doing by fraud, accident, or the 
act of his adversary, unmixed with negligence on his part, a demurrer to a 
motion made by the debtor under the relief act of 1868, to open the judg-" 
ment rendered against him on said claim, and to be let in to make the de- 
fense, was properly sustained by the court. 

McCay, Judge, dissented, 


Practice in the Superior Court. Judgments. Relief act of 
1868. Before Judge BARTLETT. Morgan Superior Court. 
September Term, 1874. 


The two cases above stated were argued and decided to- 
gether. This report will be confined to the first, which was 
before this court at a former term: See 50 Georgia Reports, 
614. The facts of the second are identical, so far as they af- 
fect the principles involved. 

Fannin, as administrator upon the estate of Mary Johnston, 
deceased, brought complaint against Thomason to the Sep- 
tember term, 1866, on a note for $3,119 81, dated February 
13th, 1861, and due at twelve months. On March 4th, 1867, 


the defendant confessed judgment for the full amount sued for. 
VOL. LIV. 24. 
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At the November term, 1869, he moved to have said judg- 
ment opened, under the provisions of the relief act of 1868, 
upon the following grounds : 

In the year 1863, this defendant went to Lancelot John- 
ston, who acted as the agent of the plaintiff’s intestate in 
loaning him the money for which said note was given, and 
asked him if he would take interest-bearing Confederate notes 
and state bonds in discharge of said obligation, to which he 
agreed. Acting upun this agreement, the defendant sold two 
hundred and four bales of cotton which he had in the.ware- 
house of Walker & Son, at Augusta, realizing from the same 
the net sum of $10,191 00, with which he bought Confed- 
erate notes and state bonds to an amount sufficient to pay off 
the note in full. Some two or three months after the agree- 
ment aforesaid, he tendered these to the payee of said note, 
through her duly authorized agent, the said Lancelot John- 
ston, when he replied that he had changed his mind, and 
would not take them at all. By reason whereof, said Confed- 
erate notes and state bonds have been lost entirely to this de- 
fendant, to his damage the amount of the note aforesaid. 

Upon demurrer, the motion was dismissed, and the defend- 
ant excepted. 

When this case was called for trial, the defendant objected 
to its proceeding upon the ground that it had been before the 
supreme court for review, and the remittitur from said tribu- 
nal had been received and made the judgment of the superior 
court at the term then in session. The objection was over- 
ruled, and the defendant excepted. 

Error is assigned upon each of the aforesaid grounds of 
exception. 


B. H. Hitt & Son; T. H. S. Brogsston, for plaintiff in 
error.° 


R. Toomss; Fannin & Biuiups; A. G. & F. C. Fos- 
TER, for defendant. 





ATLANTA, JANUARY TERM, 1875. 363 


Thomason vs. Fannin—Thomason vs. Poulaine. 








TrIPPE, Judge. 


1. Section 3527 of the Code declares, in plain terms, that 
when a cause is sent back to the superior court by the supreme 
court, the same shall be in order for trial at the first term of 
the said superior court neat after the session of the supreme 
court. There would be no doubt as to the gonstruction to be 
given to this section, did not section 3722 provide, that if a 
new trial is ordered by the supreme court, said case shall stand 
for trial at the next term of said superior court after the remit- 
titur is returned from the supreme court. If this last provision 
means that the remittitur is returned when the next term of the 
superior court is held, and it is made the judgment of the 
court below, there is a conflict between the two sections. For, 
under this view, the case would not be for trial ‘until the next 
succeeding term of the superior court—the term after making 
the judgment of the supreme court the judgment of the su- 
perior court. If a fair construction can be adopted to prevent 
such a contradiction by one section of the other, it should be 
done. If it be held that the remittitur is returned from the 
supreme court when it is made out and sent off by the clerk, 
as is by law provided, no conflict exists. Certain it is that 
justice will be more speedily administered and the rights of 
litigants less delayed under the construction we put upon the 
two sections, than if it were held that the law itself postponed 
for six months longer the rights of parties toa hearing. ‘That 
construction is, that such new trial is in order at the term of 
the superior court at which the remittitur is received and made 
the judgment of said court. Of course, this trial is subject 
to the rules for continuances as provided in said sections; and 
this relieves the ruling we make from any hardship on either 
party. 

2. It isa universal rule in our jurisprudence that when a 
party is called into court to answer a suit at law, he must 
make his legal defenses before judgment is rendered. He 
cannot go to sleep, and after judgment has gone against him, 
ask to be relieved from what his own neglect has brought 
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upon him. This strict and necessary rule is upheld and fully 
recognized, as to legal grounds of defense, in all those cases 
where the defendant has been allowed, after judgnient, to go 
‘into a court of equity and there set up equitable defenses 
which had not been asserted pending the action at law. There 
is a reasonable and proper qualification of the rule in eases 
where the defendant was prevented from pleading his defense 
at law by fraud, or the act of the adverse party, or accident, 
unmixed with negligence on his part. With this moiifica- 
tion, courts should be slow to permit any departure from a 
long established and vital principle, which lies at the founda- 
tion of another rule of public policy—interest reipublice ut 
sit finis litium. The law aids the vigilant; it is slow in com- 
ing to the rescue of those who sleep over their rights. I am 
not prepared to attack, on authority, those decisions which 
permit a party to make all the resistance he can at law to pre- 
vent a judgment against him, and who, though he may be 
fully cognizant all the while of equitable rights of defense, 
may omit to assert them, and as soon as he fails in one con- 
test, is allowed to resort to another forum and reopen the lit- 
igation by setting up what he calls an equitable defense. It 
allows a defendant two chances at the same case. He can, by 
it, twice litigate the same party against the same claim—once 
at law, and once in equity—whilst it was in his power all the 
while to have consolidated the whole case by a bill in equity 
and by one trial to determine all litigation growing out of it. 
This resort to equity was necessary, under the old system, to 
set up a purely equitable defense. But now, since 1863, he 
can, at law, plead both legal and equitable grounds of defense. 
In my opinion—and I speak only for myself—since all rights 
of defense may now be set up at law, that would be the safest, 
the wisest and most salutary rule, which would require a de- 
fendant, when sued at law, to assert and plead all defenses he 
may have, both legal and equitable, or thereafter stand barred 
as to them, unless for some good reason which will excuse the 





omission. 
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3. But it is not necessary to so hold in this case to justify 
the judgment rendered. The defense attempted to be assert- _ 
ed under the act of 1868 by the plaintiff in error, is not an 
equitable defense. It is, in my opinion, a legal one, and 
could, at law, have been pleaded to the original suit. It is a 
defense not created by the act of 1868. It could not have 
been created a defense by that act, or any other, passed after 
the transaction occurred. It must have been good as a de- 
fense to the note when the alleged damage occurred, or it 
could not afterwards have been legislated into one. Certain- 
ly it could not have been enacted into a defense after judg- 
ment on the claim, and at the same time the party have a 
right given him to open the judgment to let it in. Was it a 
ground for defense at law? The debtor says the creditor 
agreed to take certain things—bonds—in payment of the debt, 
if he, the debtor, would procure them ; that he did, at a loss 
to himself, procure them, tender them, and they were re- 
fused, and that he now has them, and they have been lost 
and become worthless on his hands. If this alleged agree- 
ment between the parties was binding, and I do not say it 
was not, the creditor was bound to accept the bonds when 
tendered ; and if he refused, and the debtor held them, his 
possession was for the benefit of the creditor, who thereby 
became the owner; and as long as the debtor, or he who was 
once the debtor, took ordinary prudence in their preservation, 
theeereditor could not recover the debt. All he was entitled 
to was what he had agreed to take. And all this could have 
been determined at law: See Code, section 2877. In my 
opinion, the debt would have been discharged, and the debtor 
converted into a bailee of the creditor, so long as he held the 
bonds for and subject to the command of the latter, and: dis- 
charged his other duty as to care and protection of the arti- 
cles. But if this be not so, there is another provision of the 
Code which seems to me to determine the question, even had 
the debtor, after refusal of the creditor to aceept, considered 
the contract broken, as he had a right to do, and disposed of 
the bonds at a loss or sacrifice. If by the breach of thé con- 
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tract the debtor had been damaged, whether that damage was 
as great as, or less than, what he owed, he could have pleaded 
that damage at law as a set-off to the note which his creditor 
held. Each party would have been pleading or asserting a 
claim arising from a breach of contract, and the rule as stated 
is clearly provided in section 3261 of the Code. It is not in- 
tended by this to deny that there may be and are cases where 
a defendant at law fails to plead a set-off, and is afterwards 
permitted in equity to be heard by way of asserting it against 
the enforcement of the judgment He is not bound to plead 
his set-off. By failing so to do, he does not lose his right of 
action therefor. He can, at any time within the statutes of 
limitation, bring his own suit for it. But when he fails to 
plead the set-off to the action of his creditor against him, and 
after judgment asks to have it let in against the judgment, it 
can only be done under special circumstances which will give 
him the right as a particular equity—such as the insolvency 
of the other party, or other facts showing that he has no other 
way for collecting his cross-claim. The bill he may be al- 
lowed to file operates as an equitable garnishment on himself, 
and as he cannot garnishee himself at law, he is permitted to 
resort to equity. But as he must make a special oath to ob- 
tain a summons of garnishment at law, so he must set up 
special grounds before equity will arrest the enforcement of a 
‘judgment for the purpose of letting in a set-off against it. 
I will not say that under the provisions of the Code uponethe 
subject of recoupment, the debtor could have protected him- 
self; that is, could at law have recouped for his alleged dam- 
ages. It would be a peculiar case where the same matter 
could be pleaded either as a set-off, or by way of recoupment, 
and yet here there was another agreement or contract, made, 
it is true, not at the time of the original contract, but still con- 
nected with it and made under it. The first was to be affected, 
even completely met or discharged, by the latter. It pretty 
nearly, if it does not completely, meets the rule as to recoup- 
ment. Of course a defendant may, after failing to plead re- 
coupment at law, under special equitable facts be heard in a 
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court of equity. But to do so he must make the same equi- 
table showing that would excuse him for failing to plead other 
legal defenses, or that would avail him so as afterwards to be 
heard in a matter of set-off. This last point as to recoup- 
ment is merely suggested as a possible addition to the other 
legal defenses which could have been raised to the original 
action. But be that as it may, I have no doubt that the plain- 
tiff in error could, as a matter of legal defense, have asserted, 
before judgment was obtained against him, everything he is 
now claiming ; that he has shown nothing to excuse himself 
for not so doing; that no new right was given him by the act 
of 1868 applicable to his case as he has made it in his motion, 
and that as he failed to plead at all to such action at law, he 
cannot now, after the lapse of. years, ask to open the judg- 
ment and to be let in to be heard, without offering special 
reasons for not having defended himself before judgment, or 
some’ special equitable ground why he should be allowed now 
todoso. The ruling made in this case is not only not in 
conflict with Pollock vs. Gilbert, 16 Georgia, 398, but I think 
is in perfect accord with it. It was there said, “the rule is 
stern and inflexible that a party cannot ask for relief in equity 
on the ground that he has failed to make a legal defense at 
law, even where the judgment at law is manifestly wrong, 
unless he was prevented from doing so by fraud or accident 
unmixed with any fraud or negligence in himself or agents.” 
There are some suggestions in this opinion against the policy 
of one of the rulings in that case, but its authority is recog- 
nized, except as to what may be the future decision on the 
question, as it may be affected by the new provision allowing 
equitable defenses at law. But if the position I take in this 
case be true, to-wit: that the defenses of Mr. Thomason are 
legal defenses, such as could have been asserted at law, then 
Pollock vs. Gilbert clearly sustains our conclusion. Nor has the 
contrary been asserted in any of the judgments or opinions 
which I have seen in those cases on which the plaintiff in 
error relies. They were put on the ground that the defense 
was an equitable one, that the failure to set it up in the origi- 
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nal suit did not bar the right to go into equity, and that the 
act of 1868 relieved from the necessity of resorting to a bill, 
but permitted the relief to be obtained by motion. In other 
words, that act merely substituted the motion therein pro- 
vided for a bill in equity. None of them denied that if the 
defense was a legal one it must have been pleaded before 
judgment at law. In no decision has it been held that such 
a defense could be raised under the act of 1868 merely be- 
cause it had not been set up on the trial at law. In White 
vs. Herndon, 40 Georgia, 497, Brown, Chief Justice, said : 
“T hold that when a party is sued in a court of law, he is 
bound to make any legal defense which he has against the 
claim of plaintiff, and if he is not prevented by fraud, acci- 
dent, or the act of the adverse party, unmixed with negli- 
gence on his part, and fails to make his defense, the judgment, 
whether erroneous or not, if not excepted to within the time 
allowed by law, is conclusive against him, and the legislature 
has no power to open it to let in any legal defense which ex- 
isted at the time of the trial.” This was said in a case arising 
under the act of 1868, and in all such cases it has been recog- 
nized that the operation of that act quoad the question now 
being considered, was confined to defenses purely equitable. 
If they were of that character, then the act permitted to be 
done by motion what otherwise would have required a bill in - 
equity. So the question here is, could the debtor have, at 
law, as a legal defense, asserted the rights he now attempts to 
set up? I have no doubt he could, completely and fully. 
Nor has he alleged any excuse for not defending the original 
action, or any equitable cause that would now permit him to 
open the judgment and to be heard against it. If that be 
true, there is no decision that he can now open the case under 
the act commonly called the relief act of 1863;-and the 
judgment sustaining the demurrer to such a motion was 
right. 
Judgment affirmed. 
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Warner, Chief Justice, concurring. 


The allegations in the defendant’s motion to open and re- 
duce the plaintiff’s judgment, contained no legal or equitable 
grounds to have authorized the court to do so, and for that 
reason the demurrer thereto was properly sustained by the 
court below. 


McCay, Judge, dissented, but furnished no written opinion. 


Mary Biacers e¢ al., plaintiffs in error, vs. F. E. G. Kine, - 
administratrix, defendant in error. 


A bought land of B, giving note for the purchase money; possession of the 
land was to be given immediately. The tenant in possession refused to go 
out, and A only got possession of part of the land until the year thereafter. 
In a suit on the notes by B, A sought to recover the damages for the non- 
delivery of possession. .B put up the tenant to show that he had retained 
possession under an agreement with A’s agent. On cross-examination, A’s 
counsel asked the witness if he had set this up in the proceedings taken 
against him by B to turn him out, and the court ruled that the “ proceed- 
ings’ must be produced and refused to permit the question to be asked : 

Held, that this was error. The question and answer were necessary as a foun- 
dation to introduce the “ proceedings.” They were inadmissible until the 
witness had an opportunity to explain. j 


Evidence. Witness. Before Judge Rice. Clarke Supe- 
rior Court. August Term, 1874. 


This case is sufficiently reported in the above head-note. 
S. P. Taurmonp; J. C. REED, for plaintiffs in error, 
No appearance for defendant. 


McCay, Judge. 


We are not prepared to say that the court should have ex- 
cluded the statement of Bone as to what Henry Biggers told 
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him in relation to the effect of his staying, or his mother’s 
right to recoup. If it was said as part of an arrangement 
between them that he should remain there as her tenant, there 
was enough evidence of his agency to justify the admission of 
it. If it was said to encourage Bone to hold over, then, as it 
does not appear he was a general agent, it would be inadmis- 
sible, since a mere authority from Mrs. Biggers to the effect 
that she would abide what her son did in the premises, would 
not charge her with words of his not in the scope of a rent- 
ing to Bone only. But we think, under the facts of the case, 
it was error in the court to refuse to permit the defendant’s 
counsel to ask Bone if he had set up the consent of Mrs. Big- 
gers as a defense to Mrs. King’s “ proceedings” against him, 
The drift of his evidence was that he had stayed on the land 
by the consent of Mrs. Biggers’ agént. The object of the 
question was to show the jury that, whatever he said now, 
this was not the reason he gave, and perhaps swore to, in the 
proceedings Mrs. King had taken against him. It was to 
show that he had made, and perhaps sworn to, a different state 
of things. These proceedings were between Mrs, King and 
the witness. They were inadmissible on this trial as original 
evidence, and were only admissible to contradict the witness, 
to attack his credit; and, under the rule, it was not only the 
right of the defendant, but it was his duty, before he could 
contradict him, to ask the witness whether or not he had set 
up this defense. Had the papers been in court, they were in- 
admissible until this question had been asked and answered. 
It was very material to the defendant’s case that this question 
should be put. Tlie witness was the main one against her, 
and she had a right to let the jury know that, notwithstand- 
ing his present story, he had, in the contest with Mrs. King, 
set up that he was her tenant. This the defendant could not 
do until she had given the witness the right to explain by 
calling his attention to the fact. Perhaps, also, he might 
have made an answer that the “papers” would contradict. 
We reverse the judgment refusing a new trial the more read- 
ily as the judge seems, himself, to have thought the fault of 
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defendant’s not getting possession was not hers, since he re- 
quired the plaintiff to write off the $35 00 she was compelled 
to expend for house rent. 

Judgment reversed, 


STEPHEN B. BrINKLEY, plaintiff in error, vs. THE STATE OF 
GEORGIA, defendant in error. 


1, Under section 4687 of the Code, the mode in which the judge is to satisfy 
himself that an impartial trial in a criminal case cannot be had, so as to 
change the venue, is by testing the jurymen on vozr dire and on challenge, 
as provided by section 4682, 

. Public excitement alone is not a good ground for the continuance of a 
criminal case, 

. When a motion to continue was made, argued and overruled, it is not error 
in the judge to refuse to hear another motion, based on different grounds, 
known at the time of the previous motion and not then made or suggested. 

. Taking all the circumstances together as they appear from the record, it 
was no abuse of the discretion of the judge to refuse to continue this case, 

. It is not a good ground of challenge to the array that the jury list, made 
out at the last revisal of the jury box, was not marked “ filed” by the clerk 
of the superior court; or that the certificate does not state in terms that the 
list contains the names of @// the jurymen in the box. 

. When, at the adjournment at the regular term of a court, it is ordered that 
an adjourned term will be held, a jury is drawn therefor, and the adjourned 
term continues for more than one week, it is competent for the judge to 
hold the jury for the second week, and it is not a good ground of challenge 
to the array that this is done. 

. The verdict in this case is supported by the testimony as set forth in the 
record. 


Criminal law. Venue. Continuance. Practice in the Su- 
perior Court. Jury. New trial. Courts. Before Judge 
BucHaNnan. Coweta Superior Court. March Adjourned 
Term, 1874. 


Brinkley was placed on trial for the murder of his wife, 
alleged to have been committed on May 13th, 1874. The 
defendant pleaded not guilty. The evidence disclosed a most 
aggravated case of murder. The jury returned a verdict. of 
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guilty. The defendant moved for a new trial upon the fol- 
lowing grounds : 

Ist. Because the court refused to order the venue changed, 
on the affidavit of the defendant to the effect that he believed 
an impartial jury could not be obtained in the county of Cow- 
eta; that a large proportion of the qualified jurors of said 
county had formed and expressed opinions in regard to the 
guilt of the defendant, either from having heard some part of 
the evidence delivered on oath, or from having heard the 
statement of those who were present at the commission of the 
alleged offense; that certain evil-disposed persons had indus- 
triously circulated rumors exceedingly damaging to the de- 
fendant and prejudicial to the correct determination of the 
issues involved upon the trial; that the public mind has 
been so poisoned and prejudiced by exaggerated reports both 
from the public press and interested parties, that threats have 
been seriously entertained by a large and respectable portion 
of the community, to withdraw from this defendant the sa- 
ered safeguard of personal security, and to turn loose upon 
him the unmitigated fury of a wicked and licentious mob, ete. 

2d. Because the court refused to continue the case on ac- 
count of the absence of material witnesses for the defendant 
who resided in the state of Kentucky, by whom he could have 
proved mental alienation resulting from a fracture of his 
skull; and on the ground of public excitement and prejudice 
against the defendant owing to the recency of the offense, a 
bill of indictment only having been found at that term of the 
court. 

3d. Because the court overruled a second motion for a con- 
tinuance, snbmitted a few minutes after the first had been 
overruled, based on the ground that certain witnesses, resi- 
dent in the county of Fulton, who had been subpcenaed, by 
whom he expected to prove numerous facts tending to show 
insanity, were absent without his procurement or consent. 

The court refused to continue on this ground, but passed 
the case until the next day, in the meantime sending an offi- 
cer with compulsory process to Fulton county, who brought 
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back with him some of the witnesses named, none of whom 
were sworn on the trial. 

4th. Because the court overruled the challenge to the array 
of jurors, made upon the following grounds: Ist. That on 
the last revisal of the jury box, as provided by statute, the 
ordinary, clerk of the superior court, and commissioners, failed 
to have the list of names in the jury box marked filed in of- 
fice, and to certify that the same contained all the names in 
the jury box. 2d. Because the present adjourned term is being 
held for longer than one week, and separate panels of grand 
and petit jurors have not been drawn for each week, as pro- 
vided by statute. ; 

5th. Because the verdict was contrary to law and evidence. 

The motion was overruled, and the defendant excepted. 


P. F. Suirn; B. H. Hiwx & Son, for plaintiff in error. 


Tuomas W. Latua\, solicitor general, by brief; J. B.S. 
Davis, for the state. 


McCay, Judge. 


1. There is no question as to the first point in this case. 
The words of the act are plain. The court is shut up to the 
mode of inquiry there provided. He is to summon juries 
and test them in the usual way to see if they be impartial, 
ete., and not until he has reasonably exhausted the list is he 
authorized to conclude that an impartial jury cannot be ob- 
tained. 

2. Whilst the rulings of this court on the impropriety of 
continuing criminal cases on the sole ground of public ex- 
citement, almost certamly lead to the conclusion that this 
ground alone is not sufficient, the motion in this case is de- 
fective in another important particular. There was no affi- 
davit by any one that any excitement existed. True, on the 
trial, the witnesses did, some of them, make a strong case of 
excitement at the time of the commission of the offense. But 
that was not to be the guide of the court in hearing the mo- 
tion for continuance. It is a serious matter to the public in- 
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terest to continue a case of this kind. The expense is heavy, 
the outraged laws, if the defendant be guilty, demand vindi- 
cation, and every day’s delay weakens the effect of the final 
punishment. True, there ought to be no unseemly haste ; 
justice, though stern and unrelenting, may well be tempered 
with caution and calmness. But certainly it is due to the 
public that a complaint of this character, to-wit: that it is 
unable, by reason of excitement, to do justice to one charged 
with crime, ought to be made very clear, by satisfactory 
proof, under oath, before it demands a hearing. 

3. It is one of the rules of court, that all grounds for a 
motion shall be insisted on at once. We think the rule a 
good one; one not only necessary for the progress of the pub- 
lic business, but better for all parties having motions before 
the court. A rule of this sort may, in the discretion of the 
court, be made to yield so as to prevent injustice by mistake, 
inadvertence, surprise, etc. But we think it would be a great 
impropriety in a judge to allow it to be broken in upon at the 
mere whim of parties. No reason was given why, after the 
motion to continue was overruled, another motion was made. 
Nothing appears but that it was captiously delayed merely 
because the party making it did not see fit to make all his 
motions at once. We think the court was right in refusing 
to hear the new motion. Courts and the public must be pro- 
tected. Ifa second motion may be made, so may a third. 
The rule stops at one. We do not consider the ground taken 
with regard to the brief period allowed to send for the wit- 
nesses. It was a mere matter of grace. The case was ad- 
judged to be ready for trial before this question as to the At- 
lanta witnesses was mooted. . 

4. Taking all the facts together, we do not think there was 
any abuse of the discretion of the court in refusing the con- 
tinuance. It was a matter for him, under all the facts, to ex- 
ercise discretion upon. The unwritten history of the case was 
before him, and is not here, and we doubt not he had good 
reason to see that the motion to continue was made for delay. 
These Atlanta witnesses, to testify to his condition several 
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years ago, could not be very important, when the defendant 
had resided several years at the place of trial. 

5.. Nor do we think the challenge to the array was good. 
We are to take it as the record shows it, and as the counsel of 
the defendant made it. Fairly considered, what is it on the 
first point? Ist. Not that the list was not filed, but that it 
was not marked filed. The law does not require it to be so 
marked. It may well be so marked; but if it be filed, the 
mode of proving it so is not fixed. 2d. It is not said there 
is no certificate, but that the certificate does not show that this 
list contains all the names, ete. We should hesitate to hold 
any such plea good which based itself upon defects in a paper, 
unless the whole paper was set out. Nor does the real truth 
appear in the motion. The judge does not certify that the 
motion was true, but that he overruled it. Perhaps he did it 
because the facts—the record—the list—did not sustain it. 

6. Nor do we think the other ground taken a good one. 
Section 3936 of the Code plainly refers to regular terms, and 
to counties where, by law, a court sits two weeks. ‘This was 
an adjourned term, and the drawing of juries for adjourned 
and special terms is regulated by section 3245 of the Code. 
This section leaves it to the “sound discretion” of the judge 
whether he shall draw any jury at all for the adjourned term. 
He may direct the old jury to appear, and he may hold the 
whole adjourned term with it. 

7. Upon the whole, we think there ought to be no new trial. 
The evidence of the killing is conclusive, and it is plainly 
murder, or nothing. It is inconceivable, if the defendant is 
insane, that it could not be proven after his three years’ resi- 
dence, and with some of the Atlanta witnesses present. Yet, 
no. effort was made; and in the testimony there is no evidence 
of the insanity, but the “madness” of the act. Unfortu- 
nately for human nature, that sort of madness is too common 
for courts and juries to heed it. The argument that sustains 
it is, that the more atrocious a deed of wickedness is, the more 
innocent is the perpetrator. 

Judgment affirmed, 
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Empire STATE InsurRANCE ComPANny et al., plaintiffs in 
error, vs. ENocH J. CoLurins, defendant in error. 


1. Under sections 3408 and 3409 of the Code, an action against an insurance 
company must be instituted in the county where its principal office is loca- 
ted, or where it has an agency or place of doing business when suit is 
brought, and which agency or place of doing business was located in such 
county at the time the cause of action accrued or the contract was made, out 
of which the cause of action arose. 

2. A party held a fire policy issued in the county of Bibb from an agency of 
the Empire State Insurance Company, whose chief office was and is in 
Richmond county. Afterwards, the Georgia Home Insurance Company, 
located in thé county of Muscogee, purchased from the former its insurance 
business, received its assets and assumed the payment of its indebtedness 
due or to become due on its policies. No contract was made by the latter 
company with the holder of the policy, and nothing occurred to establish 
any relation between them, or to give the person assured any claim on the 
company except such equitable rights as he might have growing out of the 
contract between the two corporations. The house insured was located in 
Twiggs county, and the loss occurred after the companies had bargained, as 
stated. An action on the policy was brought in the county of Bibb against 
both companies jointly—the Home only having an agency or place for do- 
ing business in that county. Service on the Empire Company was made 
by leaving a copy of the writ at the place where its agency was when the 
policy issued : 

Held, that such ‘action cannot be maintained against the Empire State Insu- 
rance Company, as it had no agency or place of doing business in the 
county of Bibb when suit was commenced; and this being so, it cannot be 
sustained separately against the Home Insurance Company, as there was no 
such privity or relation between it and the assured which would entitle him 
to a separate action against said company on the contract made between the 
two corporations. 


Insurance. Venue. Jurisdiction. Contracts. Corpora- 
tions. Before Judge Hitu. Bibb Superior Court. April 
Term, 1874. 


This case is sufficiently reported in the above head-notes. 


R. J. Moses; Nispet, Bacon & H1nes, for plaintiffs in 
error, 


WuittLe & Gustrn, for defendant. 
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TRIPPE, Judge. 


1. We do not think that an action can be brought against 
an insurance company outside of the county where its princi- 
pal office is located, unless it be in some county where it has 
an agency or place of doing business when suit is brought, 
and which agency or place of doing business was located in 
such county at the time the cause of action accrued, or the 
contract was made, out of which said cause of action arose. 
This is the plain provision of section 3408 of the Code. It 
is true the next section, (3409) in providing for effecting ser- 
vice, seems to imply that a suit may have been brought in a 
county where there was no agency or place of doing business 
at that time, provided one was located there when the cause 
of action arose, or the contract was made, out of which it arose. 
These sections are but the provisions of the act of December 
16,1861. The first section of that act gives jurisdiction over 
such suits as are set out in said section 3408, and limits them 
to such counties where there was an agency or place of doing 
business when action is brought. The second section of the 
act in regard to service could not well be construed so as to 
enlarge the power given in the other section, and to entitle a 
suit to be brought wherever there may have been an agency 
at the time the contract was made. Such was not the object 
of the section. If such was the declaration of the act, would 
it not be obnoxious to the constitution, which says cases shall 
be tried in the county where the defendant resides? An in- 
surance company is the defendant. It has a location—a resi- 
dence. That may be where its chief office is, or where it has 
an agency or place of doing business, but it eannot be said 
that because it once had an agency in a county, such county 
shall always thereafter have jurisdiction over it. The Em- 
pire State Insurance Company had an agency in Bibb county 
when this policy was issued; but it had none there when the 
action was brought. No action could, therefore, be main- 
tained against it in that county. 


2. There was no such privity or relation between the 
VOL. LIV. 25. 
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Home Insurance Company and the assured which would en- 
title him to a separate action against said company on the 
contract made between the two corporations. No contract 
was made between tle plaintiff and the Home Company, no 
premium had been received by it from him, and the only 
claim he had on that company was the equitable right grow- 
ing out of its contract with the company which issued his 
policy. It is true, he might enforce this agreement by bill: 
32 Georgia, 257 ; Ibid., 604; or at law, with proper plead- 
ings. But to have asserted it against the Home Company, it 
would have been necessary to have made the Empire Com- 
pany a party, and had it legally served. Such service was 
not had by effecting it on one, simply because he had once been 
an agent, and in a county where there was no agent or place 
of doing business at the time of service or when the suit was 
commenced. The company could have been properly served. 
It had an existence and a place of business. In Dallas vs. 
Heard, 32 Georgia, 604, it is true, the bill was sustained, 
which was instituted only against the party who made the 
contract with another to pay her debts. But that other party 
was dead, had no representative and no estate, and that was 
given as the ground for sustaining the bill over the objection 
for want of necessary parties. As jurisdiction was not ob- 
tained over the Empire Insurance Company, and a separate 
action under the facts could not be sustained against the 
Home Company, the judgment of the court below cannot be 
sustained. No motion was made to perfect service on the 
Empire Company, and the question as to whether that could 
have been done does. not necessarily arise. For myself, I 
would say, I seriously question whether if that had been 
done the jurisdiction of the county of Bibb could have been 
sustained. He could not, as has been stated, sue the Em- 
pire Company in a several action upon its policy in that 
county. He could not bring a separate suit anywhere against 
.the Home. Granting that in equity he could have claimed 
jurisdiction over the latter company in Bibb county, and that, 
as he prayed substantial relief against it, he could have, by a 
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bill, brought the Empire Company to that county, did he 
therefore have the right in a proceeding at law to claim that 
the same jurisdiction existed merely because he was setting 
up equitable rights at law? Can a party assert equitable 
rights at law, under section 3082 of the Code, in any county 
where he may file a bill in equity? Or, in other words, will 
a court of law, when the proceeding is for an equitable cause 
of action, exercise the same jurisdiction as to the county 
where suit may be brought, as chancery would in a regular 
bill filed in a court of equity? It is very questionable 
whether, because “equity cases shall be tried in the county 
where a defendant resides against whom substantial relief is 
prayed,” any party may, therefore, under section 3082, for an 
equitable cause of action, carry his antagonists at law where- 
soever he could move against them in equity. But I will not 
discuss this point further. No decided opinion is pronounced 
upon it, Reference is made to the last four clauses of section 
12, article 5 of the constitution, and section 3082 of the Code. 
From the judgment we render it is unnecessary to notice the 
other questions raised on the trial of the case before the jury. 
Judgment reversed. 


GREEN P. Cozart et al., plaintiffs in error, vs. THE GEORGIA 
RAILROAD AND BANKING CoMPANY, defendant in error. 


A bill was filed by certain stockholders in a railroad company to enjoin it from 
the payment of interest on the bonds of another company which it indorsed, 
and also from purchasing or consummating the purchase already made of 
the road of the latter company, which was sold under a decree obtained by 
the former, on the ground that such acts were w/tra vires and a fraud on 
complainants. There was no charge’ that the complainants were ignorant 
of the indorsements which had been acted on, and on which payments of 
interest had been made for nearly five years, nor that they were ignorant 
of such payment, except that they could not give the amount of the bonds, 
nor the length of time the interest had been paid. The answer states that 
the contract under which the indorsements were made, was duly put on the 
minutes of the directors; that there was no secresy in the matter, and all 
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the facts were generally known, and could have been ascertained by any 
stockholder on inquiry or examination of the books or minutes; that be- 
fore the bonds were indorsed a report was made to a convention of stock- 
holders setting out that it would be necessary to give guaranties and incur 
liabilities in behalf of such other company, and the object to be thereby at- 
tained was approved by resolution, and the president authorized to do all 
acts necessary to promote that object. The bill does not charge that com- 
plainants did not know of the sale and intended purchase; nor that they 
did not receive the notice sent them of such contemplated action; nor that 
they were ignorant of the suit instituted by their own company, in which 
the decree had been rendered. That suit was for the purpose of recovering 
the interest which the defendant company had paid, and to protect it against 
loss on account of its further liability on the indorsed bonds. The legisla- 
ture had authorized the purchase, which had been made before the bill was 
presented, though not reported to and confirmed by the court directing the 


sale: 
Held, that the chancellor did not abuse his discretion in refusing the injunc- 


tion. 


Injunction. Corporations. Stockholders. Railroads. Be- 
fore Judge Gisson. Richmond county. At Chambers. May 


11, 1875. 


Prior to April, 1870, the Central Railroad and Banking 
Company of this State, by an arrangement made with the 
Montgomery and West Point Railroad Company, now the 
Western Railroad Company of Alabama, whose eastern ter- 
minal points were West Point and Columbus, had secured ad- 
vanges to itself, which the authorities of the Georgia Railroad 
and Banking Company believed were greatly injurious to their 
interests. 

The president of the latter company, on the 29th of April, 
1870, entered into a contract with the president of the Cen- 
tral Railroad Company, whereby the Georgia Railroad Com- 
pany should share equally these advantages with the Central, 
by its jointly assuming certain liabilities into which the Cen- 
tral had entered in carrying out its plan with the Western 
Railroad Company. One of these was a joint indorsement of 
certain bonds of the latter company and the taking of one- 
half of the shares in it, of which the Central had become the 
owner, in the execution of said plan. This contract contained 
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a condition that it was to be approved by the board of direc- 
tors of the respective companies. 

At a convention of the stockholders of the Georgia Rail- 
road Company, held on the 11th day of May, 1870, a report 
was made by the directors, referring to the monopoly secured 
by the Central Railroad, and the exclusive benefits it would 
enjoy by its arrangements with the Western Railroad Com- 
pany, and that there had been negotiations between the Geor- 
gia and Central companies to place each upon the same foot- 
ing as to those advantages ; that if the arrangement was ef- 
fected, it was intended to make the Western Railroad a first- 
class road to Selma, Alabama, thereby adding greatly to its 
business capacity and attractions; that to do this, money 
wouid be required and responsibilities incurred ; but it was 
believed that there would not be any risk of ultimate loss 
either by the guaranties or the expenditures to be made. 

Resolutions were adopted at this meeting of the stockhold- 
ers avowing the great importance of a business connection 
with the southwest, approving the views expressed in said re- 
port on that subject, and authorizing the president to do all 
acts necessary to promote that object on the basis stated in the 
report. A special resolution was also passed which declared 
that “it is expedient and wise in the president and directors 
of the Georgia Railroad and Banking Company, by every ju- 
dicious and prudent means in their power, to extend and im- 
prove the connections of this road with the west.” 

On the 14th of June, 1870, the agreement of the 29th of 
April, between the presidents of the two companies, was rati- 
fied by the directors of the Georgia Railroad and Banking 
Company, having been previously ratified by the board of 
directors of the Central Railroad and Banking Company. 
During the year 1870, and the first of 1871, bonds of the 
Western Railroad Company were issued to the amount of 
$1,200,000 00, and were indorsed by the two Georgia com- 
panies. The Georgia Railroad and Banking Company has 
paid of the coupons of said bonds falling due to the time of 
the filing of this bill, the sum of $238,800 00. The an- 
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swer of the respondent states that there was no secrecy in any 
of these transactions, and that they were on the minutes of 
the directors and other books of the company, which were 
accessible to any stockholder. Subsequently, in the year 
1873, the Western Railroad Company, being largely in- 
debted to others, besides its liabilities to the companies, the 
two latter, for their protection on their indorsements of said 
bonds, and to secure other claims against said company, 
caused proceedings to be instituted in the chancery court of 
the second district of Alabama, in which a decree was ob- 
tained in December, 1874, ordering the sale of the Western 
Railroad, in the city of Montgomery, after an advertisement 
of ninety days. This salé was accordingly advertised for 
ninety days, to be had on the 19th of April, 1875. On the 
23d of January, 1875, the directors of the Georgia Railroad 
and Banking Company resolved to become a joint purchaser 
with the Central Road of the said Western Railroad at the 
approaching sale, and reported the basis on which the pro- 
posed purchase should be made, which was adopted by the 
Central. 

A circular was sent, about the 18th or 20th of February, 
1875, by the cashier of the Georgia Road, by the authority of 
the directors, to the stockholders, giving a copy of the reso- 
lutions adopted by the directors and the basis agreed on with 
the Central, on which the purchase was proposed to be made. 

An act of the legislature of this state was passed February 
27th, 1875, authorizing the two Georgia companies to pur- 
chase the Western Railroad at the approaching sale. The re- 
cord does not disclose that any stockholders made any objec- 
tion to the intended action of the Georgia Railroad and 
Banking Company as to the purchase, or any effort to 
prevent the same, until the filing of this bill, two weeks 
after the sale was had and the purchase effected. The sale of 
the Western Railroad was had on the 19th of April, 1875, 
as advertised, and was purchased by the Central Railroad 
and Banking Company and the Georgia Railroad and Bank- 
ing Company, jointly. 
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This bill was filed by complainants, who are stockholders in: 
the latter company, to enjoin the company from the further 
payment of interest on any of the bonds indorsed by it in 
conjunction with the Central, and also to restrain it from 
purchasing or consummating said purchase. There is no 
charge in the bill that complainants or any stockholders were 
kept in ignorance of such indorsement thus acted on and on 
which payments had been made for nearly five years, or that 
they were ignorant of it, except that they could not accurate- 
ly give the amounts of the bonds, and were unable to state 
how long the interest had -been paid. Nor does the bill 
charge that complainants did not know of the sale and in- 
tended purchase; nor is there any denial, by affidavit or 
otherwise, that they did not receive the notice sent to them, 
nor do they set up that they were ignorant of the suit which 
their own company had instituted, under which the decree of 
sale had been obtained. 

The injunction was refused, and complainants excepted. 


R. Toomss; S. H. Hardeman, for plaintiffs in error. 


W. H. Hutt, for defendants. 


TRIPPE, Judge. 


The injunction prayed for was to restrain the defendant 
from further paying interest upon its indorsement of the 
bonds of the Western Railroad, and also from consummating 
the purchase which it and the Central Railroad and Banking 
Company had made of the Western Railroad. The chancel- 
lor, in refusing the injunction, put his decision on the ground 
that there was enough before him at the hearing to raise such 
a presumption of “ratification or consent of complainants, 
either actual or constructive,” to the acts complained against, 
as to authorize him to refuse to interfere by injunction, and 
that the question whether they did so consent and ratify 
should be determined by a jury. We cannot say his discre- 
tiun was abused. As to the matter of the liability of the de- 


_ 
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fendant corporation upon its indorsements, enough appears in 
the record, which, if sustained at the final hearing, would 
authorize an absolute decree against complainants refusing 
the injunction on the ground that the railroad company could 
not deny its liability, and that the stockholders were commit- 
ted either by direct approval of the transaction or by having 
given such authority to the officers of the corporation, that 
they cannot now repudiate it. We are aware of the great 
.conflict of authorities on the principle involved in this point. 
Some decisions go so far as to rule that any act of the officers 
of a corporation which is ultra vires, is void, and that no con- 
sent and acquiescence or ratification by the stockholders will 
make it valid, or estop them from asserting its illegality, 
whenever it may be their interest so to do. But there are 
more numerous cases to the contrary, and it is now generally 
accepted as the true rule that when the act is only ultra vires 
as between the corporators—because it is in violation of their 
rights—or when from some defect in a contract it may not 
be binding on the corporation, in all such cases both the cor- 
poration as an entity, and the stockholders, as such, may be 
estopped from repudiating it, either by express ratification or 
by such acquiescence and enjoyment of the fruits thereof as 
would make it a fraud to permit it to be set aside. Instances 
of both these kinds of ultra vires acts are generally governed 
by the rules applicable to principal and agent, or by an anal- 
agous principle adopted in reference to contracts under the 
statute of frauds, where, though the bargain or contract may 
not be binding, ab initio, it may still become so by the subse- 
quent action of the parties to it: 1st Eng. R., 98; Law R., 7; 
C. P., 43; 23 Howard, 381; 4 Johns. Ch., 370; 43 Georgia, 
13; 48 Georgia, 109; Brice’s Ultra Vires, 462. There is, 
it is true, another class of ultra vires acts to which no ratifi- 
cation, even unanimously by the shareholders, nor any amount 
of performance or other thing done by the corporation can 
give life or legality. They are those by which the contract 
of the corporation with the public is violated—as where a 
new franchise is usurped—where the power is attempted to 
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be exercised by undertaking a new enterprise clearly outside 
of that authorized by the charter; for instance: where the 
legislature has authorized a railway to be constructed and 
worked, and the company undertakes to establish a bank or 
make an harbor. In such cases, nothing short of legislative 
assistance can give legal force to what may have been done. 
For were it not so, a charter for one purpose might be made 
an omnibus to carry any enterprise which avarice or selfish 
aggrandizement might suggest. 

Now let us look to the facts of this case. The Georgia 
Railroad and Banking Company, jointly with the Central, in- 
dorsed certain bonds of the Western Railroad Company. This 
was done under a contract made between the two first. The 
Central, by some previous arrangement it had made with the 
Western, had gotten control of the latter, a monopoly of it, 
as it is called in the record. The Georgia Road, desiring to 
enjoy the benefits of its own connection with the Western 
Road, for the purpose of attaining this object and of sharing 
the advantages with the Central, agreed with the latter that 
they should jointly indorse these bonds; and this was a con-_ 
sideration for letting in the former to a joint participation of 
the benefits theretofore secured to the Central. Not only this, 
but by it the Western Road was induced to put itself within 
the control of these two. Under this arrangement the bonds 
were indorsed, put upon the market, were. sold, and a large 
amount of money raised and expended in improving the 
Western Road, and in extending its connection, and thereby 
that of the Georgia with the Western. This was the avowed 
policy of the Georgia Road, so declared by its president and 
directors, and in a convention of the stockholders. The plan 
was fully carried out. The two companies, by the control 
obtained over the Western Railroad, reaped for about five 
years all the fruits of the general scheme, and paid, during 
that time, large amounts of interest to the holders of the in- 
dorsed bonds. All this tended to appreciate the bonds of 
the Western road so indorsed, and to induce their circulation 
and sale in the market, whilst the indorsers were enjoying the 
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power and benefits which they had thus purchased. Further, 
when the two indorsing companies ascertained that loss might 
finally be sustained by them, suit was instituted in their be- 
half against the Western Road, to be reimbursed for interest 
paid, and to secure them against further damage by reason of 
said indorsement. To this end a receiver was appointed, and 
afterwards, a final decree obtained ordering a sale of the road 
for which they had indorsed. Under this decree the sale was 
had, and whether the purchaser was a third person, or these 
two roads, does not affect the point now under consideration, 
to-wit: the liability of the Georgia Railroad and Banking 
Company upon a contract made as above stated, the fruits of 
which were thus used; upon which suit was brought, judg- 
ment rendered for it and its co-indorser, and actually the 
whole property of their principal, so-to call the Western 
Road, sold by virtue of that judgment. Could the Georgia 
Railroad and Banking Company, under these facts, deny its 
liability upon said indorsement? If it could not, then no 
stockholder could not enjoin it from voluntarily paying what 
it could be forced by law to pay. Brice, in his work on the 
doctrine of ultra vires, page 380, in speaking of contracts which 
a corporation might deny, as not being bound by them, and 
how it might lose its right by way of being estopped, says: 
“Filing a bill to enforce the contract is sufficient, and so is 
the suing at law to judgment.” Surely, if any case could 
authorize such a rule, a rule that under any circumstances 
would estop a corporation from denying the binding force of : 
its contracts, it is the one at bar: See 47 Indiana, 407, 34 L. 
J., ch. 241; L. R., 6, ch. 551; and the opinion of Brown, 
Chief Justice, in the Central Railroad and Banking Com- 
pany vs. Collins et al., 40 Georgia, 641. It might be suffi- 
cient to add, that if the holders of the indorsed bonds could 
enforce them against the railroad company, these complain- 
ants cannot restain the company from voluntarily discharg- 
ing its liability; for it would be absurd to say the corpora- 
tion was bound to pay, and at the same time admit that a 
stockholder, or any number of them, can prevent it. But 
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the record shows many acts on the part of the stockhold- 
ers from which their authority may be fairly, if not di- 
rectly, inferred to have been given for the.indorsement. A 
report was made to them in convention, stating the control 
which had been gained by the Central Road over the Western, 
the necessity for sharing this monopoly, the policy of extend- 
ing the western connections of the Georgia Road, the pro- 
priety and purpose of making the Western Railroad a first- 
class road, and of building it to Selma, in the state of Ala- 
bama, and that to accomplish this guarantees would have to 
be given and liabilities incurred. Resolutions were adopted 
indorsing these views, and declaring that it was expedient and 
wise for the president and directors, by every judicious and 
prudent means in their power, to extend and improve the 
connections of their road with the west, and that the presi- 
dent be fully authorized to do all acts that may be necessary 
to promote that object. The answer to the bill states that 
there was no secrecy in the matter; that all the facts were 
generally known, and could have been ascertained by any 
stockholder on inquiry or by examination of the books or 
minutes; and that the contract with the Central Railroad was 
entered on the minutes. None of the complainants set-up 
that they were kept in ignorance, or were, in fact, ignorant, 
of what was done, or of the making of the indorsement and 
of the payments that had been going on for several years. 
In the Phosphate of Lime Company vs. Green ef al., 1 Eng. 
R., 98, it was held by all the judges—the opinions being 
pronounced seriatim—that “to show assent and acquiescence, 
it is not necessary to prove the acquiescence of each individual 
stockholder. It is enough to show circumstances which are 
reasonably calculated to satisfy the court or a jury that the 
thing to be ratified came to the knowledge of all who chose 
to inquire, all having full opportunity and means of inquiry.” 
In the case of 43 Georgia, supra, there was a recognition of 
a rule similar to the above, under a state of facts showing 
that where knowledge of the act was at the command of all, 
and there were circumstances that suggested an inquiry into 
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it brought to the notice of the stockholders, then knowledge 
would be presumed. Putting together all the foregoing facts, 
and more especially considering the suits by the company, the 
decree therein in its favor, and the sale under that decree, it 
may be said with emphasis that neither the corporation itself, 
nor a stockholder, or any number of them, can ask a court of 
equity to intervene on the ground of the want of charter-au- 
thority to make the indorsements. 

Should the injunction be granted to restrain the Georgia 
Railroad Company from consummating the purchase of the 
Western Railroad? A fact may properly be mentioned here 
that is not given in the reporter’s statement: The decree under 
which the sale was had, in terms, recognized and recited the 
right of the Georgia Railroad and Banking Company, and the 
Central Railroad Company, or either of them, to buy the West- 
ern Railroad at the sale which was therein ordered. Subse- 
quently, and about two months before the sale, the legislature of 
Georgia, by special act, empowered the two roads to make the 
purchase. The directors of each company resolved to do so, and 
notice was given to all the stockholders of the Georgia Railroad 
Company of that purpose. ‘This notice was sent to each of 
the'complainants two months prior to the purchase, and it 
was not denied that it was received. The purchase was made 
by the Georgia and Central Roads, jointly, under an agreement 
for that purpose. No dissent or objection was made by any 
one of the complainants or any other stockholder. With this 
direct assent on the part of the state, and this failure to make 
any objection on the part of any stockholder, after notice 
given, it would be a great wrong, if not a fraud, on the other 
co-purchasing company to cast upon it the whole burden of 
carrying out the purchase, which was prescribed in the decree, 
and at the same time would, in all prohability, work much 
injury to other creditors of the Western Road, and other in- 
terests in that road, which were set up and provided for in 
the decree of sule. The state will not complain against the 
company for the usurpation of an ungranted power. , It has 
consented to the exercise of this power for this very purpose. 
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The complaining stockholders, with express notice of the ar- 
rangement made with the Central for the purchase, and of the 
time when the sale would take place, failed to move until the 
deed was done; and then, when it would be almost impossible 
to tell what would be the result of restraining the Georgia 
Railroad Company from proceeding further in the matter, or 
the probable ruin that would thereby result to great and im- 
portant interests of others, they ask for this injunction. It is 
asked for, both to restrain the company from making further 
payments on the indorsed bonds and from consummating said 
purchase. It is not prayed for in the alternative; that is, it 
is not asked that the purchase be restrained, independent of 
the injunction as to paying the bonds, and it is not presum- 
able that such an injunction would be desired. For if the 
company is bound on the bonds, and the decree provides tor 
its protection by a sale of the Western road, it is not probable 
that a stockholder should wish to deny it all the additional 
security that might be gained by getting absolute control of 
the property of its debtor, especially as the sale of the road 
of the insolvent company does not discharge its liabilities. 

In view of all the facts, the refusal of the injunction by 
the chancellor is affirmed. 


JosEPH L. Hopper, plaintiff in error, vs. THE STATE OF 
GeroraliA, defendant in error. 


Under an indictment for seduction by promise of marriage, it is competent 
for the jury to find the defendant guilty of fornication, even though it be 
not affirmatively alleged that the defendant is a single man, 


Criminal law. Seduction. Fornication. Before Judge 
UnpErwoop. Gordon Superior Court. August Term, 1874. 


Hopper was indicted for seduction as follows: “For that 
the said Joseph L. Hopper, in the county and state aforesaid, 
on March Ist, 1872, did then and there by persuasion and 
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promises of marriage, and by other false and fraudulent 
means, seduce one Sarah A. Guy, a virtuous unmarried fe- 
male, and did then and there, by the means aforesaid, induce 
her to yield to his lustful embraces, and allow him to have 
carnal knowledge of her, contrary to the laws of said state,” 
ete. The defendant pleaded not guilty. The jury found him 
guilty of fornication. A motion for a new trial was made 
upon the following grounds, to-wit : 

Ist. Because the court erred in charging the jury “that al- 
though the indictment did not allege that the defendant was a 
single man, yet if the proof satisfied them that the defendant 
was a single man, and that Sarah Guy, the prosecutrix, was a 
single woman, and that the defendant had been guilty of hav- 
ing had illicit intercourse with her at any time within two 
years next preceding the preferring the bill of indictment, 
then they would be authorized to find the defendant guilty of 
fornication, this indictment being a good indictment for se- 
duction, and unobjected to on that ground.” 

2d. Because the court erred in refusing to charge the jury, 
“that the defendant could not be found guilty of fornication 
unless the same was alleged in the bill of indictment, and 
sustained by the testimony.” __ 

3d. Because the court erred in allowing the state to prove 
that the defendant was a single man over the objection of de- 
fendant, it not being alleged in the indictment that he was a 


single man. 
The motion was overruled, and the defendant excepted. 


J. A. W. Jounson, for plaintiff in error. 


A. T. HackETT, solicitor general, for the state. 


McCay, Judge. 


The only question in this case is, whether it was competent 
for the jury to find the defendant guilty of fornication under 
the charge in the indictment. It is not denied that the of- 
fense charged does not include, and necessarily include, either 
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adultery or fornication, or both; but it is said that it does not 
appear from the indictment which. The indictment does not 
allege whether the defendant was, at the time the offense was 
committed, married or single, and that the offense would be 
adultery if he was married, and fornication if he was single. 
It is, therefore, insisted that there was no charge in the in- 
dictment on which to found the verdict. Our Code does not 
define these offenses; it merely provides that if one be guilty 
of fornication or adultery, or both, he or she shall be pun- 
ished, etc. Nor is there any common law definition of these 
words, the offense not being punishable by the common law. 
There is, therefore, no express language of the statute which 
it is necessary to use in order to charge, in legal terms, the 
offense in the bill of indictment. It seems to us that the 
charge here is sufficient. It does not appear from the indict- 
ment that either party was married. Indeed, the implication 
is that neither was, since the charge is seduction under prom- 
ise of marriage. Now marriage is a new condition. It is 
taken on. It is not the normal condition of either a man or 
awoman. Weare not prepared to say that an indictment for * 
fornication, charging that A had been guilty of carnal con- 
nection with B, A being a male and B a female, would not 
be good. Would not the law imply that neither was mar- 
ried ; at least that the pleader so intended? Had this ver- 
dict been for adultery the point of the plaintiff in error would 
be strong; but as it is fur fornication it meets the statements 
in the indictment. 


Judgment affirmed. 


Peter J. SrrozeEr, relator, plaintiff in error, vs. GILBERT J. 
Wriaut, judge, defendant in error. 


1. One-half of the judges of the superior courts of this state, under art. v., 
section 3, of the constitution of 1868, at their first appointment, whether 
for circuits created since the adoption of said constitution or before, must 
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be commissioned, as near as may be, for four years, and the other half for 
eight years. 

2. Where the governor has exercised his constitutional power of appointment, 
which has been confirmed by the senate, and the appointee commissioned 
as judge of the superior court for the term of four years, his power was 
exhausted, and it was not competent for him to recall that commission and 
to appoint such judge for the term of eight years. 


Constitutional law. Judges. Appointment. Officers. Be- 
fore Judge Krppoo. Dougherty county. At Chambers. 
March 19th, 1875. 


For the facts, see the decision. 


R. H. Cuark; B. H. Hirt & Son; H. Morean; Smiru 
& Jones, for plaintiff in error. 


N. J. HAMMonp»D, attorney general; L. E. BLEcKLEy; D. 
P. Hitt; L. P. D. Warren; JosepH Armstrone, for de- 


fendant. 


WARNER, Chief Justice. 


This case came before the court below on a writ of quo 
warranto, at the instance of Peter J. Strozer, to inquire by 
what authority Gilbert J. Wright held and exercised the 
powers and duties of judge of the superior courts of the Al- 
bany circuit, ousting the said Strozer therefrom. By agree- 
ment, the presiding judge was to decide both the law and facts 
of the case, and on the hearing thereof the following evidence 
was introduced by plaintiff: 

Ist. Notice to G. J. Wright of the objection to his taking 
the office, served upon him February 25, 1875. 

2d. Commission of Peter J. Strozer to the office of judge 
of the Albany circuit for eight years, dated the 20th of Octo- 
ber, 1870, and signed by Rufus B. Bullock, governor of the 
state. 

3d. Copy of the oath taken by Judge Strozer, dated the 
20th October, 1870. 

Defendant introduced in evidence his commission as judge 
of the Albany circuit, issued by James M. Smith, governor, 
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dated the 25th February, 1875. Defendant introduced a cer- 
tified copy from the executive department of his appointment 
as judge of the Albany circuit, by the governor, and the con- 
firmation of the same by the senate, dated the 19th day of 
February, 1875. The defendant also introduced a copy of 
the commission to Peter J. Strozer as judge of the Albany 
circuit for four years, dated the 20th day of October, 1870, 
and signed by Rufus B. Bullock, governor. Defendant in- 
troduced so much of the journal of the senate of 1870 as re- 
lates to the nomination and confirmation of plaintiff in error 
for four years, as judge of the Albany circuit. Plaintiff in 
error, Peter J. Strozer, testified that he accepted the commis- 
mission issued to him by Governor Bullock for four years; that 
he took the oath of office at the time of receiving it, and did 
not take said oath after it, or under the eight years commis- 
sion; that hé received as salary $2,500 00 per annum in gold, 
or its equivalent ; was holding court in Decatur county when 
he received notice of the second commission. This was five 
or six days after receiving first commission; he returned to 
the governor the first, and received second commission. Plain- 
tiff in error then introduced so much of the journal of the — 
senate of 1870 of the state of Georgia as related to the re- 
newal of his appointment as judge, dated October 20, 1870, 
to-wit : 

“ The following communication received from his excellen- 
cy was then taken up and read : 


‘ EXECUTIVE DEPARTMENT, 
; ‘ ATLANTA, GEorRGIA, October 19, 1870. 
‘ To the Senate: 

‘By virtue of the authority vested in me by the constitu- 
tion and laws of this state, I hereby appoint the honorable 
Peter J. Strozer, of the county of Dougherty, judge of the 
superior courts of the Albany judicial circuit, for the term of 
four years, from the nineteenth day of October, one thousand 
eight hundred and seventy, and respectfully ask the consent 


of the senate thereto. Rurvs B. Butiock.’ 
VoL. Liv. 26. 
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‘The nomination by his excellency of the honorable Peter 
J. Strozer, of the county of Dougherty, to be judge of the 
superior courts of the Albany judicial circuit, for the term of 
four years, from the nineteenth day of October, eighteen hun- 
dred and seventy, was then confirmed by the senate. 


‘SENATE CHAMBER, EXECUTIVE SEsSION, 
‘ATLANTA, Ga, Tuesday, October 25, 1870. 

‘The senate went into executive session at 9:20 P. M., when 
the following communication of his excellency was taken up 
and read : 

‘ EXECUTIVE DEPARTMENT, 
‘ ATLANTA, GEORGIA, October 25, 1870. 
‘ To the Senate: 

‘I hereby renew the appointment of the honorable Peter J. 
Strozer, of the county of Dougherty, to be judge of the supe- 
rior courts of the Albany judicial circuit, for the term of 
eight years, in pursuance of, and in accordance with, para- 
graph 1, section 3, article v., of the constitution of this state, 
instead of four years, as set forth in my communication of 
the nineteenth instant, and respectfully ask the concurrence 
of your honorable body thereto. Rurus B. Bu.iock.’ 


‘On motion, the nomination by his excellency of the honor- 
able Peter J. Strozer, of the county of Dougherty, to be 
judge of the superior courts of the Albany judicial circuit, 
for the term of eight years, instead of four years, as set forth 
in his communication of the nineteenth instant, was taken up 
and confirmed by the senate.” 


After hearing the evidence and the argument of counsel, 
the court refused by its judgment to oust the defendant, 
Wright, from said office, whereupon the plaintiff excepted. 

1. By the 3d section of the 5th article of the constitution 
of 1868, it is declared “that there shall be a judge of the 
superior courts for each judicial circuit. He may act in 
other circuits when authorized by law. At the first appoint- 
ment of such judges, under this constitution, one-half of the 
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number (as near as may be) shall be appointed for four years, 
and the other half for eight years; but all subsequent ap- 
pointments, except to fill unexpired terms, shall be for the 
term of eight years.” The Albany circuit, for which Judge 
Strozer was appointed and commissioned, was a new circuit 
created by the general assembly after the adoption of the con- 
stitution of 1868. Whatever may have been the reason 
therefor, it was clearly the intention of the framers of the 
constitution that the terms of office of only one-half of the 
judges of the superior courts should expire at the same time, 
and the same reasons therefor which were applicable to the 
judges of the circuit courts in existence at the time of the 
adoption of the constitution, would be also applicable to the 
judges of new circuits thereafter created. The same declared 
policy of the state would be as applicable to the judges of 
new circuits as to the judges of the old circuits which had 
been created prior to the adoption of the constitution, and 
that declared policy of the state was to be regulated and car- 
ried into effect by making the Sirst appointment of judges of 
the respective circuits in the state, for the new, as well as for . 
the old circuits, in the manner prescribed by the constitution ; 
that is to say, at the first appointment of such judges, one- 
half of the number (as near as may be) shall be appointed 
for four years, and the other half for eight years, but all sub- 
sequent appointments, except to fill unexpired terms, shall be 
for eight years. It is insisted that the words “first appoint- 
ment” were intended to apply: only to the judges who were to 
be appointed for the circuits which had been created prior to 
the adoption of the constitution, and not to the appointment 
of judges for new cireuits. If we take into consideration that 
it was the object and intention of this provision of the con- 
stitution that only one-half of the judges of the state should 
be appointed for four years at their first appointment, and the 
other half for eight years, why does not that provision apply 
to the first appointment of judges for new circuits as well as 
for the old circuits? Thesame public policy which would re- 
quire the appointment of judges to be so made at their first 
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appointment for the one, would be equally applicable to the 
other ; and all subsequent appointments after the first, whether 
for old or new circuits, should be for the term of eight years. 
The judges of new circuits are as much judges of the state, 
under the constitution, as the judges of the old circuits, and 
the same public policy applicable to the first appointment of 
the one, is equally applicable to the first appointment of the 
other. The constitution makes no distinction between the 
' first appointment of judges for new circuits and the first ap- 
pointment of judges for old circuits. One-half of the judges 
of the circuits in the state (as near as may be) at their first 
appointment, whether for new or old circuits, shall be ap- 
pointed for four years, and the other half for eight years. 

2. Disclaiming any power or authority to interfere with the 
exercise of the appointing power of the executive department 
of the government, conferred on it by the constitution, we 
can only inquire and ascertain what are the legal rights of the 
parties before us under the appoinments made by that co-or- 
dinate department of the government. It appears, from the 
evidence in the record, that Judge Strozer was appointed and 
commissioned by Governor Bullock, on the 20th of October, 
1870, as judge of the Albany circuit, for the term of four 
years, and that he took the oath of office under that appoint- 
ment; that subsequently thereto, to-wit: on the 25th of Oc- 
tober, 1870, Governor Bullock appointed him judge of the 
Albany circuit for the term of eight years. Both appoint- 
ments were confirmed by the senate. The commission for 
eight years bears the same ,date as the commission for four 
years, although it is quite clear from the evidence in the record, 
that the appointment for eight years was-not made until five 
days after the other appointment, and commission issued. 
When the last commission for eigut years was received by 
Judge Strozer he returned the first, but did not take the oath 
of office under the second appointment; and the question to be 
decided is, under which appointment was he the legal judge 
of the Albany circuit? In other words, did he have a legal 
right to the office of judge of the Albany circuit for the term 
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of four years, or for the term of eight years, on the statement 
of facts disclosed in the record? The Albany circuit was a 
new circuit, and the appointment of Judge Strozer was the 
first appointment of a judge for that circuit. Governor Bul- 
lock had the power and authority; under the constitution, to 
appoint him judge of that circuit for the term of four years, 
and he did so appoint and commission him, and Judge Strozer 
accepted that appointment, and took the oath of office under 
it. When Judge Strozer accepted the office under that ap- 
pointment, his right and title thereto was perfect and complete 
for the term of four years. When Governor Bullock had ex- 
ercised his constitutional power of appointing a judge for the 
Albany circuit for the term of four years, his constitutional 
power in relation to the appointment of a judge for that cir- 
cuit during that period of time, (unless in case of a vacancy,) 
was exhausted. The governor had no more constitutional 
power to recall that appointment for four years, and appoint 
Judge Strozer for eight years than he would have had if he 
had appointed him for eight years, and afterwards recalled 
that appointment, and appointed him for four years, The 
principle is the same in the one case as in the other. It, 
therefore, follows that the second appointment of Judge Stro- 
zer for the term of eight: years was a nullity, inasmuch as 
Governor Bullock had no constitutional power to make that 
second appointment at the time he did make it. Judge Stro- 
zer was legally appointed judge of the Albany circuit for the 
term of four years, and at the expiration of that time the of- 
fice became vacant, and: it was the constitutional duty of Gov- 
ernor Smith to fill it by making another appointment, which 
he has done by appointing Judge Wright, who is now law- 
fully exercising the duties of judge of the superior courts of 
the Albany circuit, under the appointment and commission of 
Governor Smith, as set forth in the record. There was no 
error in refusing to render a judgment of ouster against Judge 
Wright at the instance of the plaintiff in error. 
Let the judgment of the court below be affirmed. 
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McCay, Judge, concurring. 


1. Article v., section 3, paragraph 1, of the constitution of 
1868, is as follows: “There shall be a judge of the superior 
courts for each judicial circuit. He may act in other circuits, 
when authorized by law. At the first appointment of such 
judges under this constitution, one-half of the number (as 
near as may be) shall be appointed for four years, and the 
other half for eight years; but all subsequent appointments, 
except to fill unexpired terms, shall be for the term of eight 
years.” Under this section, it is contemplated and provided 
that the judges of the superior courts for each judicial circuit, 
whether of circuits then existing or thereafter to be created, 
shall, upon their first appointment, be appointed for four or 
eight years, so that; as nearly as may be, one-half of such 
judges shall be appointed for four and one-half for eight 
years. 

2. Under the status of the circuits, as they existed at the 
date of the appointment of Judge Strozer by Governor Bul- 
lock, to be judge of the Albany cireuit for four years, on the 
19th day of October, 1870, it was competent for Governor 
Bullock to appoint a judge of that circuit to hold for four 
years, and he having so appointed ‘iim, and after confirmation 
by the senate, so commissioned him, his power of appointment 
was exhausted, and it was not competent for him to after- 
wards withdraw that appointment and appoint him for eight 
years. 

3. Unier these rules, the office of judge of the superior 
courts of the Albany circuit was vacant at the date of the 
appointment of Judge Wright, on the 19th day of February, 
1875, and his appointment by Governor Smith was valid and 
constitutional. 
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LEANDER C. McLELLAN, plaintiff in error, vs. DrnLaRD M. 
Young e¢ al., defendants in error. 


A municipal corporation is not liable to be garnished for the salaries of its 
officers, and this is true even if the debt claimed to be due from the officer 
is for provisions for himself and family, ; 


Garnishment. Municipal corporations. Before Judge 
Kyniaut. Cobb Superior Court. November Term, 1874. 


McLellan recovered a judgment against Young on an ac- 
count for provisions furnished to him and his family. Pro- 
cess of garnishment was served on the Mayor and City Coun- 
cil of Marietta. The defendant was an officer of said gar- 
nishee,; being the marshal of the city of Marietta, receiving a 
salary of more than $50000 per annum, payable monthly. 
The garnishee was indebted to him as such officer. 

The case was submitted to the court without the interven- 


tion of a jury. The garnishment was dismissed on the ground 
that the salary of an officer of a municipal corporation could 
not be reached by such process, To this ruling the plaintiff 
excepted. 


. W.T. & W. J. Wiyy, for plaintiff in error. 
C. C. Winn; C. D. Pariurps, for defendants. 


McCay, Judge. 


In the case of Holt vs. Experience, 26 Georgia, 113, this 
court decided that municipal corporations were not subject to 
garnishment for the salaries of their officers. So in 37 Geor- 
gia, 240, it was held that the Western and Atlantic Railroad 
was not subject to be garnished for the salaries of its officers. 
Both of these cases go upon the idea of public policy. In 
both cases the officer was a public servant, selected to do a 
public duty, and that the public ought not to be thwarted or 
interfered with by contests with individuals as to the services 
of its officers. The exemption is not for the benefit of the offi- 
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cer, but because the public is not to be harrassed and incon- 
venienced by petty suits in the shape of garnishments, and the 
efficiency of its servants interfered with by any uncertainty 
whether when the salary is due it will be paid. The act of 1850 
recognizes this principle in that whilst it authorizes garnish- 
ments against corporations generally when the salary exceeds 
a certain amount, expressly exempts municipal corporations. 
But this exception was doubtless inserted simply to prevent 
misconception arising from the general use of the word “cor- 
poration ” in the body of theact. The decision in 26 Georgia 
and in 37 Ibid., on the subject of the exemption of municipal 
corporations from garnishment for the salaries of its officers, 
on principle, is sustained by the authorities in other states. 
Such is the rule in Pennsylvania: Erie vs. Knapp, 29 Penn. 
St.,173. In Minnesota, 4 Minn., 184. In Vermont, 6 Vt., 
121. In Wisconsin, 15 Wis., 193. In Massachusetts, 13 
Grey, 200. In Missouri, 11 Mo., 59; 23 Ibid., 239. In 
Connecticut, 11 Conn., 123. In Alabama, 33 Ala., 69. In 
Maryland, 8 Md., 95. Nor is there anything in the act of 
1872 which even suggests an intent to alter this rule. The 
act evidently contemplates persons who have wages due them 
and whose wages were exempt from garnishment under pre- 
vious acts. The salary of a public officer is, in no fair sense- 
of the word, wages. Such salaries were not exempt under 
acts exempting “wages.” ‘They were not, in the technical 
sense, exempt at all, but for the convenience and protection 
of the public, the corporation was not liable to garnishment 
for the salaries of its officers. The protection was not to the 
officer but to the public, and was intended to prevent confu- 
sion and petty litigation, and to secure to the public the faith- 
ful and diligent performance of official duties by its officers. 
Besides, it would be giving a very broad and unusual mean- 
ing to the word wages, as used in the act of 1872, to include 
in that term the salary of a public officer fixed by law. Not 
one person in ten would understand, by the word wages, the 
salary of a public officer. We are not prepared, therefore, to 
say that it was the intent of the legislature, by-the act of 1872, 
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to make the salary of a public officer liable to garnishment in 
case the plaintiff’s debt be for prévisions. To do so we must 
hold that a well-settled rule of law has been altered by the 
legislature, although there are no words in the act to jndicate 
such an intent, and although the original rule and the act of 
1872 may both stand together. The corporation would not 
be liable to garnishment, as decided in the cases we have 
quoted, though there were no such exemptions as. provided 
in section 3554 of the Code; and if this new liability is con- ~ 
sistent with the absence of any exemptions, surely it is con- 
sistent with the act of 1872. 

Judgment affirmed. 













THE CENTRAL RAQDWROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. THE STaTE OF GeEorGaIA, defendant in 
error. 






THE SOUTHWESTERN RAILROAD Company, plaintiff in 
error, vs. THE STATE OF GEORGIA, defendant in error. 









THE Strate oF GeoreiA, plaintiff in error, vs. THE Av- 
GUSTA AND SAVANNAH RarLRoAp Company, defendant 
in error. 





1. The act of the 24th of August, 1872, under which the Central Railroad 
and Banking Company and the Macon and Western Railroad Company 
were consolidated under the name and charter of the former company, 
created a new corporation for the specific purposes therein declared, and as 
no time was specified in the act for its continuance, it would not expire, 
under the general law of the state, for thirty years. 

2. The fact that all the rights, privileges, etc., of the Central Railroad and 

’ Banking Company, as specified in its charter of 1835, were conferred upon 
the new company by general reference thereto in the act of August, 1872, 
does not cause such grant to operate as if made in the former year. The 
legal effect is the same as if such rights, etc., had been specifically enume- 
rated in the latter act, and the right of withdrawal was therefore reserved 
to the state under the 1682d section of the Code, in view of the provisions 

of which said new charter was accepted. 














‘ 
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3. By act of 1856, the union and consolidation of the Southwestern and 
the Muscogee Railroad Compapies, under the name and charter of the 
former company, was authorized. The 5th section provided that such act 
should not become operative until accepted by the stockholders. This ac- 
ceptance, and the consolidation, took place in 1868: 

eld, that the contract between the state and such new company was not con- 
summated until 1868, and was therefore entered into in view of the pro- 
visions of the 1682d section of the Code, reserving to the state the right to 
withdraw the franchise. 

. The Augusta and Savannah Railroad Company, standing upon its original 
charter as it was granted and accepted prior to the adoption of the Code of 
1863, the state could not, by the act of 1874, withdraw any of the fran- 
chises granted to that company, without impairing the obligation of her 
contract with it, she not having reserved the right to do so when the con- 
tract was made. The 1682d section of the Code of 1863, not being a part , 
of the public law of the state at that time, did not enter into and constitute 
a part of the contract between the state and that company. 


Constitutional law. Corporations. Charters. Contracts. 
Laws. Taxes. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1874. 


For the facts of ‘this case, see the opinions. 


Jackson, Lawton & Basincer; Lyon & JACKSON; 
Jackson & CLARKE, for the railroad companies. 


N. J. HamMonD, attorney general; R. Toomss, for the 
state. 


Warner, Chief Justice. 


On the 28th of February, 1874, the general assembly of 
the state of Georgia passed an act to amend the tax laws of 
the state, so far as the same related to railroad companies, and 
to define the liability of such companies to taxation, and to 
repeal so much of the charters of such companies, respective- 
ly, as might conflict with the provisions of that act. The act 
requires the presidents of all the railroad companies in the 
state to return, on oath, annually, to the comptroller general, 
the value of the property of their respective companies, with- 
out deducting their indebtedness, to be taxed as other prop- 
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erty of the people of the state, and provides for the collection 
of the same. The 4th section of the act repeals all conflict- 
ing laws. In accordance with the provisions of the above 
recited act, the comptroller general of the state issued execu- 
tions against the Central Railroad and Banking Company of 
Georgia, the Southwestern Railroad Company, and the Au- 
gusta and Savannah Railroad Company, for the collection of 
the tax claimed to be due to the state by each company re- 
spectively. The companies filed affidavits of illegality to the 
executions, as provided by the act of 1874, and on the hear- 
ing thereof in the court below, the court overruled the 
grounds taken in the affidavits of illegality by the Central 
Railroad and Banking Company and the Southwestern Rail- 
road Company, whereupon the defendants excepted, and al- 
lege the same as error. The court sustained the affidavit of 
illegality made by the Augusta and Savannah Railroad Com- 
pany, whereupon the state excepted, and assigned tle same as 
error. The three cases were argued together here. 

1. It is insisted by the plaintiffs in error in the two first 
cases that the act of 1874 is unconstitituonal and void, because 
it impairs the obligation of the contract made by the respect- 
ive companies with the state under the respective charters 
thereof, within the true intent and meaning of the 10th sec- 
tion of the 1st article of the constitution of the United States. 
By the original charter of the Central Railroad and Banking 
Company, granted to it in 1835, it is provided, “that said 
railroad and the appurtenances of the same, shall not be sub- 
jected to be taxed higher than one-half of one per centum upon 
its annual net income.” 

By the original charter of the Southwestern Railroad Com- 
pany, granted to it in 1845, it is provided, “that the said 
railway and its appurtenances, and all property therewith con- 
nected, shall not be subject to be taxed higher than one-half 
_ of one per cent. upon its annual net income.” If the defend- 
ants are now before the court, under the original charters as 
granted by the state, and as then accepted by each company, 
that would have been an executed contract between the state 
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and the respective companies, and the state, as the law then 
stood, could not have impaired the obligation thereof by the 
passage of the act of 1874. But do the defendants now stand 
before the court as they would have stood under the law as it ex- 
isted at the time of the granting and acceptance of the original — 
charters? Have the two companies accepted new charters 
under grants from the state, under a new and different law 
than that which existed in the state, at the time the original 
charters were granted and accepted? If the two companies 
have obtained new charters and new grants from the state 
since the enactment of such new law, and accepted the same, 
then that new law of the state, entered into and formed an 
essential element of the contract between the state and the 
two companies. By the general law of this state, as declared 
on the Ist of January, 1863, (that being the time the Code 
took effect as the law of the state,) corporations are either pub- 
lic or private.” “A public corporation is one having for its 
object the administration of a portion of the powers of gov- 
ernment delegated to it for that purpose; such are municipal 
corporations.” ‘ All others are private, whether the object of 
incorporation be for public convenience or individual profit, 
and whether the purpose be in its nature civil, religious or edu- 
cational.” “In all cases of private charters hereafter granted 
the state reserves the right to withdraw the franchise, unless 
such right is expressly negatived in the charter.” “ Private cor- 
porations heretofore created without the reservation of the 
right of dissolution, and where individual rights have become 
vested, are not subject to dissolution at the will of the state :” 
Code, sections 1671, 1672, 1673, 1682, 1683. “Should any 
charter, granted in future by the general assembly, to a pri- 
vate corporation, be silent as to its continuance, such charter 
shall expire at the end of thirty years from the date of its 
grant:” Code, section 1678. In the case of The West End and 
Atlanta Street Railroad Company vs. The Atlanta Street Rail- 
road Compdny, 49 Georgia Reports, 151, this court, in giving 
an interpretation to the 1682d section of the Code, held that 
the power reserved by the state to withdraw the entire fran- 
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chise, necessarily included the power to modify or restrict the 
exercise of it. This court also held, in that case, that this 
section of the Code introduced a new element into the law of 
private corporations in this state, and that all charters granted 
by the state to private corporations, since its adoption, are sub- 
ject to its provisions, and that the acceptance by the company 
of the grant made by the general assembly, must be under- 
stood as having been done with a full knowledge of this general 
law, as much so as if it had been inserted in the act of incor- 
poration, for it is a well-established rule that the laws which 
exist at the time and place of the making of a contract, appli- 
cable thereto, enter into and form a part of it. In August, 
1872, the general assembly of the state passed an act to au- 
thorize and provide for the union and consolidation of the 
Macon and Western Railroad Company with the Central 
Railroad and Banking Company of Georgia, under the name 
and charter of the latter company. By this act the two com- 
panies were authorized and empowered to unite and consoli- 
date the stocks of the said two companies, and all the rights, 
privileges, immunities, property and franchises belonging or 
attaching to said companies, under the name and charter of 
the said Central Railroad and Banking Company of Georgia, 
in such manner that each and every owner and holder of 
shares of the capital stock of the Macon and Western Rail- 
road Company shall be entitled to and receive an equal num- 
ber of shares of the capital stock of the consolidated company. 
The act further provides that neither company should be dis- 
charged from any contract previously entered into, but all 
such contracts shall be assumed by and be binding on the 
Central Railroad and Banking Company of Georgia, and all 
benefits and rights under the same shall accrue to and vest 
in the said last mentioned company, and that the capital stock 
of the Central Railroad and Banking Company of Georgia 
shall not exceed the amount of the authorized capital thereof, 
and the present authorized capital of the Macon and Western 
Railroad Company added thereto. The 2d section of the act ~ 
provides for the assent of the stockholders of each company 
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to the consolidation. The 3d section provides for notification 
to the governor of the consolidation of the two companies, 
under the act. The 4th section provides that each stockholder 
in the Macon and Western Railroad Company shall be enti- 
tled to receive a certificate of stock as a shareholder in the 
Central Railroad and Banking Company of Georgia for a like 
number of shares, upon the surrender of his certificate of stock 
in the former company, which new certificate shall entitle the - 
holder thereof to the same rights, privileges and benefits as 
attach to the holders of stock now held by the shareholders 
in said companies, or either of them. The 5th section repeals 
all conflicting laws. Was this an act of incorporation as de- 
fined by the common law and by our own Code? A corpo- 
ration, as defined by the ancient common law, is a franchise 
created by the king, and is a body constituted by policy, with 
a capacity to take or to do: 4 Comyn’s Digest, top page, 465, 
title, Corporation. There need not be any precise words to 
make a corporation. Anciently, if the king had granted to a 
vill gildam mercatoriam, it was, by such grant, incorporated : 
4 Comyn’s Digest, top page, 470; see, also, 2 Kent’s Com., 
307; Denton vs. Jackson, 2 John. Ch. Reports, 324. One 
corporation may be made out of another corporation: 6 Vi- 
ner’s Ab., 260. A corporation, as defined by our Code, is an 
artificial person created by law for specific purposes, the limit 
of whose existence, powers and liabilities is fixed by the act 
of incorporation, usually called its charter: Code, sec. 1670. 

2. The specific purposes for which this charter was granted 
by the state is manifested by the terms of the charter. The 
state created by law this corporation, and granted to it the 
right and privilege to unite and consolidate the stocks of the 
two companies, and all the rights, privileges, immunities, 
property and franchises belonging or attaching to said com- 
panies under the name and charter of the said Central Rail- 
road and Banking Company of Georgia, in such manner as is 
specified therein. In other words, the state granted to this 
corporation all the rights, privileges, ete., which belonged to 
either company, under the name and charter of the Central 
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Railroad and Banking Company, and the new consoli- 
dated company was to have the same rights, privileges 
and immunities as the Central Railroad and Banking Com- 
pany-had under its charter. Instead of specifying in the 
new act of consolidation what the rights, privileges and 
immunities of the Central Railroad and Banking Compa- 
ny were, reference must now be had to its original char- 
ter to ascertain them. The fact that the consolidation act 
of incorporation confers upon the new company the same 
rights, privileges and immunities as were conferred upon the 
Central Railroad and Banking Company, has no more legal 
significance than if the words of its original charter had been 
incorporated into the new consolidation act. Under the new 
consolidation act of incorporation the company has conferred 
upon it, by the grant from the state, all the rights, privileges 
and immunities which were conferred by the original charter 
of the Central Railroad and Banking Company, and in order 
to ascertain what those rights, privileges and immunities are, 
we must look to that original charter, inasmuch as the same 
are not specified in the new consolidation act of incorporation, 
but that does not prove that the act of August, 1872, was not 
a legal act of incorporation by the general assembly of the 
state. ‘There are many acts of incorporation in this state 
which refer to the charters of other incorporated companies as 
to the powers, privileges, immunities and franchises granted 
by the general assembly, but it has never been doubted that 
such acts were valid acts of incorporation. The contract be- 
tween the state and the Central Railroad and Banking Com- 
pany, under the act of August, 1872, isnot the same contract 
as that made with it by the state in 1835. That company 
acquired new rights and other privileges under the act of 
1872, in addition to those granted to it in 1835. It is true, 
that in addition to the rights and privileges granted by the 
act of 1872, the general assembly also granted to the new 
company, by that act, all the rights, privileges, immunities, 
property and franchises belonging or attaching to the Central 
Railroad and Banking Company, as specified in its charter of 
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1835, but the acceptance of the grants contained in the act of 
1872 by the company was a new contract with the state. 
There was a new consideration obtained by the company, un- 
der the charter of 1872, which did not exist under the charter 
of 1835, and there was a new party introduced by the charter 
of 1872 and consolidated with the company, to-wit: the 
Macon and Western Railroad Company ; and the acceptance 
of the charter of 1872 by the company, upon a new considera- 
tion, and with a new party consolidated into the company, 
was such a novation of the original contract, under the old 
charter, as put an end to it, and created a new company under 
the charter of 1872, which, under the general law of the 
state, will not expire until thirty years from the date of the 
charter: See Code, section 2724, as to novation of contracts. 
If, however, the general assembly of the state, by the act of 
1872, had done nothing more than simply renewed the char- 
ter of the company, granted to it in 1835, with all its rights, 
privileges, immunities and franchises, as therein specified, 
and the company had accepted the same, would it not have 
been accepted in view of the general law of the state as de- 
clared by the Code of 1863? But the act of 1872 does much 
more than that, as will readily be perceived by referring to 
its provisions. The main pdint in the ease is, whether the 
grant of exemption from taxation, as specified in the charter 
of 1835, and referred to in the act of 1872 as one of the 
privileges and immunities granted to the company, is such an 
executed contract between the state and the company, the ob- 
ligation of which the state cannot impair by withdrawing the 
_ franchise granted. By the general law of the state, at the 
time the charter of August, 1872, was granted by the general 
assembly, consolidating the two companies, and at the time of 
its acceptance, the state had reserved the right, by her public 
law, to withdraw the franchise granted, unless such right to 
withdraw had been expressly negatived in the charter. The 
4th section of the Code declares, that in the construction of 
all statutory enactments of this state, the ordinary significa- 
tion shall be applied to all words, except words of art, ete. 
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The ordinary signification of the word “franchise,” as de- 
fined by Webster, is “a particular privilege or right granted 
by a prince or sovereign to an individual, or to a number of 
persons; an exemption from a burden or duty to which others 
are subject.” In a legal sense, franchise and liberty are used 
as synonymous terms, and the kinds of them are. various and 
almost infinite: 2 Bl. Com., 37. To “ withdraw” is to take 
away what has been enjoyed; to take from. It may be con- 
ceded that the company, under its charter of 1872, had as one 
of its franchises, granted to it by the state, the right to be ex- 
empted from the payment of a higher tax than one-half of 
one per cent. upon its annual net income; still, the state re- 
served the right (whether wisely or unwisely, is not a question 
for the courts to decide) to withdraw that franchise whenever, 
in her judgment, the public interest required it, without im- 
pairing the obligation of her contract with the company, as 
prohibited by the constitution, for the reason that the com- 
pany accepted the grant upon that condition; that was a part 
of the contract between the state and the company when it 
accepted the grant: West End and Atlanta Street Railroad 
Company vs. The Atlanta Street Railroad Company, 49 Geor- 
gia Reports, 151, The supreme court of the United States 
fully recognized these general principles-in Tomlinson vs. 
Jessup, 15 Wallace’s Reports, 454; Miller vs, The State, Zbid., 
478; Holyoke Company vs. Lyman, Jbid., 500. In the case 
of Tomlinson vs. Branch, [bid., 460, which was cited by the 
plaintiff in error, it was held by the court, in that case, that the 
act of the South Carolina legislature of 1843, authorizing the 
consolidation of two railroad companies, withdrew the char- 
ter from the operation of the 41st section of the act of 1841, 
of that state, providing for the repeal or modification of char- 
ters granted by the state; and therefore, that case does not 
contravene the rulings of that court in the other cases cited. 
This charter of the company would have continued for thirty 
years from the date of its grant, and the right of the state to 
withdraw any of the franchises granted by it to the company, 


is not expressly negatived in it. The reasons why the state did 
VOL. LIV. 27. 
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not negative her right to withdraw any of the franchises grant- 
ed, do not appear. ‘The general assembly may have thought 
that inasmuch as the Central Railroad and Banking Company 
had enjoyed the exemption from taxation at a higher rate than 
one-half of one per cent. upon its net annual income for many 
years, and being then abundantly able to take care of itself, 
and by the consolidation of another company with it, thereby 
increasing its power and strength in the state for thirty years, 
that her interest’ required that she should reserve to herself 
the right to withdraw at least one of the franchises granted 
whenever, in her judgment, the public interest should demand 
it. Whatever may have been the reasons which operated on 
the mind of the legislature for reserving this right of the state 
in making the grant, is not now a question for the courts 
to determine. Although the state did reserve the right, in 
making the grant, to withdraw the franchise, it is not to be 
presumed that she would exercise that right captiously or un- 
justly, and it is not apparent that she has done so. The state 
has only exercised her sovereign power of taxation by taxing 
the property of the company as the property of the whole 
people of the-state is taxed, and not otherwise, and cannot tax 
it otherwise under the provisions of the state constitution, if 
she was disposed to do so. : 

It was insisted on the argument for the plaintiffs in error; 
that inasmuch as this court had decided in the case of the 
Mechanics’ Bank vs. Heard, 37 Georgia Reports, 401, that a 
corporation could not voluntarily surrender its franchises to 
the state without the assent of the legislature, that it might 
be cumpelled to continue after its most valuable franchises 
had been withdrawn. ‘The charter in that case was granted 
prior to the adoption of the Code of 1863. This court never 
has decided, and perhaps never will decide, that when the 
state withdraws any of the franchises granted to a corpora- 
tion since the adoption of the Code, that such corporation, 
cannot voluntarily surrender its franchises to the state, as 
provided by the 1686th section thereof. 

3. The Southwestern Railroad Company occupies a differ- 
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ent position, in one respect, from that of the Central Rail- 
road and Banking Company. It appears from the evidence 
in the record, that the act providing for the union and con- 
solidation of the Muscogee Railroad Company with the 
Southwestern Railroad Company, under the charter of the 
latter company, was passed in 1856, the 5th section of 
which declared that the act should not go into operation 
until there should be a vote of a majority of two-thirds of 
the stockholders of each company in favor of the union and 
consolidation, and of the provisions of the act, which was 
not done until 1868, and the consolidation of the two roads 
did not take place until November, 1868. The act authoriz- 
ing the consolidation of the two roads was not accepted by 
the stockholders thereof until 1868, ‘and did not become a 
contract between the state and the Southwestern Railroad 
Company until that time, which was subsequent to the adop- 
tion of the Code in 1863. The contract: was therefore con- 
summated, in view of the public law of the state as it existed 
at that time, and the exercise of the taxing power of the state, as 
provided by the act of February, 1874, did not impair the 
obligation of that contract, as prohibited by the constitution 
of the United States. What has been said in relation to the 
act consolidating the Macon and Western Railroad Company 
with the Central Railroad and Banking Company, is also ap- 
plicable to the act consolidating the Muscogee Railroad Com- 
pany with the Southwestern Railroad Company. 

4, The Augusta and Savannah Railroad Company was 
chartered by the general assembly of the state, in 1838, be- 
fore the adoption of the Code of 1863. By the 13th section 
of its charter it is provided “that said railroad, and the prop- 
erty of said company, shall not be subject to be taxed higher 
than one-half of one per cent. on its annual income.” The 
defendant alleged in its affidavit of illegality to the execution 
issued against it by the state, reciting the exemption in its 
charter, that the act of 1874, under the provisions of which 
the execution against its property was issued, was unconstitu- 
tional and void, because it impaired the obligation of its con- 
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tract made with the state, on the statement of facts contained 
in the record. ‘The counsel for the state demurred generally 
to the defendant’s affidavit of illegality, which demurrer 
was overruled by the court, and the affidavit of illegality sus- 
tained. : 

When the state made the grant to the defendant, contained 
in its charter, and the same was accepted, it became an exe- 
cuted contract between the state and the defendant, which the 
state, under the law as it then existed, could not impair its 
obligation by withdrawing the franchise granted, as she at- 
tempted to do, by the passage of the act of 1874; and so far 
as said act was applicable to the defendant’s franchise, as spec- 
ified in the grant, exempting its railroad and property from a 
higher rate of taxation than one-half of one per cent., it did 
impair the obligation of the contract, and as to that contract, 
was unconstitutional and void, the state not having reserved 
the right to withdraw the franchise granted, at the time the 
grant was accepted by the company. 

After a careful examination of the questions made in the 
record, the conclusion is, first, that the act of the 24th of Au- 
gust, 1872, consolidating the two railroad companies under 
the name and charter of the Central Railroad and Banking - 
Company of Georgia, created a new corporation, for the spe- 
cific purposes, as therein declared, and as no time was speci- 
fied in the act for its continuance, it would not’expire, under 
the general law of the state, until the end of thirty years 
from the date of the act. Second, the fact that all the rights, 
privileges, immunities and franchises of the Central Railroad 
and Banking Company, as specified in its old charter, were 
conferred by the’act of 1872 upon the new company, those 
rights, privileges, immunities and franchises, were granted by 
the act to the new company in the same manner, and had the 
same legal effect, as if the same had been specifically enumer- 
ated in the body of the new act, and when accepted by the 
company, were accepted in view of the provisions of the 1682d 
section of the Code, and therefore the state reserved the right 
to withdraw the franchise as to the exemption from taxation, 
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as she has done; and such withdrawal did not impair the ob- 
ligation of her contract with the company as prohibited by 
the constitution of the United States, and the same principles 
are applicable to the Southwestern Railroad Company. Third, 
the Augusta and Savannah Railroad Company, standing upon 
its original charter as it was granted and accepted prior to the 
adoption of the Code in 1863, the state could not, by the act 
of 1874, withdraw any of the franchises granted to that com- 
pany, without impairing the obligation of her contract with 
it, she not having reserved the right to do so when the con- 
tract was made. The 1682d section of the Code of 1863, 
not being a part of the public law of the state at that time, 
did not enter into,and constitute any part of the contract be- 
tween the state and that company. 

Let the judgment of the court below, in the three cases 
mentioned in this opinion, be affirmed. 


McCay, Judge, concurring. 


Ist. Assuming that under the original charters of these com- 
panies, the Central Railroad and the Southwestern Railroad, 
they were exempt from taxation at a higher rate than one-half 
of one per cent. on the net income of each, and that it was 
not competent for the legislature to take away that privilege, 
it is my judgment that under the several acts providing for 
the consokdation of the Central Railroad Company and the 
Macon and Western and the Southwestern and Muscogee 
Railroads, two new corporations were created, and that these 
new companies, whilst they had the same exemption, yet they 
each held it subject to be withdrawn, as declared in section 
1682 of the Code. That section is in these words: “In all 
cases of private charters hereafter granted, the state reserves 
the right to withdraw the franchise, unless such right is ex- 
pressly negatived in the charter.” It is not denied that these 
companies had, after the consolidation, every right granted in 
their original charters. The point made against them and 
upon which the state of Georgia rests her right is, that after 
the consolidation, they held these rights, not by virtue of the 
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old charter, but by virtue of and under the consolidating acts, 
and so holding them, that they only hold them at the will of 
the state. That holding them under a grant of a date subse- 
quent to first of January, 1863, (when the Code went into 
effect,) the legislature may repeal that law and take away 
that grant. 

It is claimed on the part of the state that the necessary 
legal and inevitable effect of the consolidating act, and the ac- 
ceptance of it by the two corporations, was, in each case, a sur- 
render by the companies to the state of their old charters and 
the acceptance of a new charter, and that this new charter, 
though it re-granted all the rights, privileges and immunities 
of each of the old charters to the consolidated company, is, 
as it is of a date subsequent to the Code, subject to the pro- 
visions of section 1682 of that Code. Whether this be so is 
the great question we have to determine. 

Do these companies hold their franchises under their ori- 
ginal charters, or do they hold them under the consolidating 
acts? If their tenure be under the consolidating acts, the 
state has a right of repeal; if under their charters, the state 
has not. It occurs to me that the decision of this question 
turns very materially on the meaning of the word consolida- 
tion, as applied to two or more corporations. Such an appli- 
cation of the word is not only new but seems to be confined to 
the United States. In England they use the word amalga- 
mation to express something of the same idea, though even 
that word, as used in England, does not seem to have any 
certain and defined meaning. It may mean a mere sale of 
the assets and business of one company to another, or it may 
mean the abandonment by two companies of their respective 
articles and the formation of a new one, composed of the 
members of the two old ones. Dr. Brice, in his book on 
Ultra Vires, commences his chapter on amalgamation of rail- 
roads by a discussion of the civil law doctrine of novation, as 
when A owes B, and B. owes C, and there is a novation of . 
the contract, so as that A becomes the debtor of C, and the 
debt from A to B, as well as the debt from B to C, becomes 
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extinct: See Brice’s Ultra Vives, 509, and note. The act 
of 1833 and 1834, Vic., c. 61, seems to treat “amalgama- 
tion” and “transfer of business” as distinct. The latter case 
is treated as a purchase, the former as a combination. _ In this 
country I have not been able to find a case where the word 
amalgamation is used. Here the word consolidation is com- 
mon; but so faras I have been able to find, it is only used 
in cases where there is a complete merger of two compa- 
nies. In McMahon vs. Morrison, 16 Indiana, 172; Laurence 
vs. Lebanon Railroad Company, 30 Penn. St., 42; and in 
Pausel vs. Northern Mississippi Railroad Company, 42 Miss., 
63, this term consolidation is defined ‘a dissolution of the old 
corporations,” and at the same instant the creation of a new, 
with property, liabilities and stockholders derived from those 
thus passing out of existence. The language of the act of Au- 
gust 24, 1872, is that the companies shall be consolidated, 
united, “that the Macon and Western Railroad Company and 
the Central Railroad and Banking Company of Georgia be, 
and they are hereby authorized and empowered to unite and 
consolidate the stock of the said two companies, and all the 
rights, privileges, immunities, property and franchises belong- 
ing or attaching to said companies under the name and char- 
ter of the said the Central Railroad and Banking Company 
of Georgia, in such a manner as that each and every owner 
and holder of shares of capital stock of the Macon and West- 
ern Railroad Company shall be entitled to and receive an 
equal number of shares of the consolidated company.” 

Both companies are empowered “ to consolidate” and form 
aunion. Care is taken that the debts of both the organiza- 
tions shall become the debts of the new. The stock to be 
issued to the Macon and Western stockholders is to be stock 
in the consolidated company. This language is entirely in- 
consistent with the idea insisted upon by the plaintiffs in error, 
to-wit: that the act merely intended to allow a purchase 
by the Central Railroad Company of the Macon and West- 
ern. Why call the company the consolidated company ? 
Why provide, as is done in section 2, for official action by 
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both companies, either in a shareholders’ meeting or by writ- 
ten authority to the directors? Why take pains to carry 
over to the new company the debts of both the old ones? It 
is impossible to conceive of consolidation if this be not one. 
The act itself calls itso. The two companies do, in fact, be- 
come one. There is, it is true, no express provision that the 
old companies cease to exist, but that is the necessary effect of 
the arrangement. Nobody pretends that the Macon and 
Western Company is in existence, but there is no express lan- 
guage of the act so declaring. It has ceased to exist, simply 
because all its stock, franchises, debts, and rights, are absorbed 
in the consolidated company. Why is not this just as true of 
the old Central Railroad Company? Had a new name been 
taken, nobody would fora moment have supposed that the 
old Central Railroad Company did not go out of existence 
precisely as did the Macon and Western. The stockholders 
of both are equal stockholders in the new company—the con- 
solidated company—all the debts of both are to be assumed 
by and be binding on the consolidated company, and all ben- 
efits and rights of both are to accrue to and vest in the same. 
Why this singular language, why should care be taken to 
carry over to the consolidated company the debts and liabili- 
ties of both the Central and Southwestern companies as well 
as the rights and benefits? There is, too, something in section 
3d which to my mind adds force to these ideas. That section 
provides that when the assent of the stockholders shall be 
had, the directors of both corporations shall “complete said 
union and consolidation, and certify the same to his excellency 
the governor of this state, to be filed in the office of the sec- 
retary of state.” Why this formal provision for having this 
“union and consolidation ” part of the public records? Such 
a proceeding fits aptly with the idea of a surrender of the old 
charters and the acceptance of the new. Just such a thing 
would have been provided had such surrender and accept- 
ance been the intent of the legislature. I doubt if in all the 
“amendments,” however important, that have been passed to 
the charters of corporations in this state, the acceptance of 
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the amendment has been required to be so formally made. 
Indeed, to take this act altogether, it would be very difficult 
to use language more apt to merge, amalgamate, consoli- 
date, both of these original corporations, into a new one, and 
entirely to abandon the old companies. Take the words of 
the 4th section, especially the last clause, defining the rights 
of the Macon and Western shareholders. It says: “ which 
new certificate shall entitle the holder thereof to the same 
rights, privileges and benefits, as attach to holders of stock 
now (at the date of the act and before the union,) held by the 
shareholders in said companies or either of them. By the very 
terms over and over again repeated, the stockholders of both 
6f these companies, become stockholders in the road from 
Savannah to Atlanta. Each stockholder of each company 
keeps all his old rights, powers, and privileges as to the road 
of his old company, and gets new rights in the consolidated 

company. 

As to the debts of both the old companies, there is a clear 
novation by the express terms of the act; the consolidated 
company undertakes to pay all the debts and liabilities of both 
of the old companies, and upon all contracts where rights ac- 
crue to either of the old companies the consolidated company 
is to have the benefit of them. The Macon and Western 
Railroad Company has ceased to exist, simply because its 
property and franchises, its debts and liabilities, are transfer- 
red to the consolidated company ; and precisely the same thing 
is true of the old Central Railroad and Banking Company, 
for by the express terms of the ‘act, its rights, privileges, im- 
munities, property and franchises, its debts and liabilities, and 
all benefits and rights arising under any of its contracts, are 
transferred to the consolidated company. 

As I have said, it is significant that the act itself, not only 
transfers the debts, liabilities, rights and benefits, etc., of both 
companies over but does it to the consolidated company. So 
that this act not only authorizes the consolidation of the two 
companies, which ipso facto, according to the authorities, and 
to the actual meaning of the word, involves the surrender of 
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both the old charters and the acceptance of a new one. But 
the details of the act—the words used—show that this was 
the clear contemplation of the legislature in passing the bill 
and granting the authority. The 15th section of the act of 
parliament of 1870, in reference to life insurance companies, 
has an expression in it that exactly conveys the idea I intend 
to express. The expression is this: When an amalgamation 
takes place between two companies, or when the business of 
one company is transferred to another, the combined company, 
or the purchasing company shall, ete. Was the union of the 
two companies, the Central and the Macon and Western, a 
combination or a purchase? Were they contractors, by which 
one became bound to the other, or by which the Central Rail- 
road Company undertook a duty to the stockholders of the 
Macon and Western? Clearly this latter was not the case. 
The assent of the legislature having been given, and the as- 
sent of the stockholders obtained, the directors of each com- 
pany officially “consolidated,” and under the corporate seals of 
each company certified that consolidation to the governor. It 
is not a sale, not a transfer of the Macon and Western to the 
Central, it is the mutual meeting, blending, union—consoli- 
dation of both in a new consolidated company. The Central 
loses its identity just as completely as the Macon and West- 
ern. The act of both is the same. On the filing of the cer- 
tificate the stockholders of both the old companies, no longer 
stockholders in a road from Macon to Savannah or from 
Macon to Atlanta, are stockholders in a road from Savan- 
nah to Atlanta, stockholders in the consolidated company. 
There is not a word in the act authorizing the then Central 
Railroad and Banking Company to work a railroad from Ma- 
con to Atlanta. Its old charter is not amended, and that old 
company, if it still exists, is to-day exercising a franchise not 
granted to it by law. 

The consolidated company has the right to work a road 
from Savannah to Atlanta, but it is not the Central Railroad 
and Banking Company, chartered in 1835; nor is it the Ma- 
con and Western Railroad Company, but it is the consolidated 
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company formed under the act of August 24th, 1872, and 
clothed with the full franchise, on the filing of the certificate 
of its formation or consolidation with the governor, as pre- 
scribed by the act. A mere looker on, who sees the Central 
Railroad and Banking Company working the road from Ma- 
con to Atlanta, might suppose the charter had been amended, 
and the franchise extended. But we find no such extension 
in the act of August 24th, 1872. The Macon and Western 
Railroad is to-day working a road from Atlanta to Savannah, 
just as much as the old Central Railroad Company is. The 
truth is, neither is doing it. A new company, formed under 
the consolidating act and springing into existence on the trans- 
mission of the certificate of consolidation to his excellency, 
the governor, to be filed, as other acts of incorporation are, 
with the secretary of state; a consolidated company, taking 
for its name the Central Railroad and Banking Company, is 
the entity that is operating the two roads now consolidated 
into one. 

2d. The doctrine is now well established by numerous de- 
cisions, that if the state, in granting a charter, reserve the 
right to repeal, the right exists without qualification. That 
is the bargain, and though there are decisions that this right 
has limitations, yet the current of authority is the other way. 
Perhaps, too, all the cases are reconcilable, by admitting that 
the repeal cannot affect rights between the corporations and 
third persons, arising under the charter. And this, it seems 
to me, is the logic and common sense of the matter. A bar- 
gain is a bargain. Those who enter upon the enterprise do 
so with their eyes open. Ido not see how any limitation 
can exist, even if by the law of the state, as was the com- 
mon law, the real estate goes to the state on the dissolution. 
I see no reason why the state has not a right to exercise the 
privilege reserved in the charter. As I have said, those who 
make the venture, accept and act upon the charter, do so at 
their own hazard ; they take the risk like other people who 
undertake enterprises, the success of which turns upon the 
permanence of particular laws. So, too, it is well settled, that 











420 SUPREME COURT OF GEORGIA. 


The Central Railroad and Banking Company vs. The State of Georgia. 


when there is a general Jaw declaring all charters granted 
after its passage, repealable, it is not a violation of the obliga- 
tion of the contract between the state and a corporation to re- 
peal a charter so granted. The contract is entered into un- 
der the general law, reserving the right of repeal, and the ad- 
venturers take the charter with such a construction upon the 
grant. A charter so granted stands on the same footing as 
though the right to repeal was reserved in the charter. The 
law declaring the right of repeal is a rule of coastruction. 
An analogus case may be found in section 1688 of the Code, 
which declares that all charters expire at the end of thirty 
years, unless otherwise specially provided. At common law, 
charters were perpetual. Under the decision of the supreme 
court of the United States, in the Dartmouth College case, 
charters were held here, on this principle, to be perpetual and 
irrepealable. But our legislature has repealed this common 
law rule, and declared charters not perpetual. 

Ist. It limits them to thirty years, when they expire, with- 
out more.. 

2d. It declares, as a rule of law, that the legislature may repeal 
them, and the contract, like all other contracts, is entered into 
under the general law. Asa matter of course, this being only 
a law, the legislature may alter it, and so the Code provides 
that all charters are repealable, unless it be expressly provided 
in any charter to the contrary; unless, in other words, the 
law is repealed so far as that charter is concerned. It results, 
therefore, that in any state where this general law exists, any 
charter in which it is not expressly declared that it is irre- 
pealable, is subject to the legislative will just as though it 
_ were specifically provided in the charter: 47 Maine, 34; 32 
N. J. L., 134; 21 N. Y., 9; 55 Penn. St.,452; 3 Bush, Ky., 
592. See also Tomlinson vs. Jessup, 15th Wallace, 457 ; 
where the law is so distinctly held. 

3d. But it is said that whilst it may well be that the charter 
is repealable, it does not at all follow that it is competent to 
take away a part of it. The right to destroy may exist, and 
yet the legislature has not a right to maim. But does not 
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the right to repeal include the right to modify? Does not 
the greater include the less? Perhaps there might be strength 
in this position, if charters in this state stood as they do at 
common law. If it were competent for the state to compel a 
corporation to exercise its functions, perhaps it might well be 
said, that the state could not take away a part and insist on 
the corporation exercising what remains. But our Code, sec- 
tion 1685, authorizes a corporation to surrender its franchises. 
It was argued that the decision in the case of The Mechanics} 
Bank vs. Heard, 37 Georgia, 401, is contrary to this. But 
that charter was one granted before the Code, and was irre- 
pealable. This court has not held that a corporation created 
since the Code may not surrender its franchises without the 
consent of the state. Indeed, such a right would seem to 
follow from the reservation of the right to repeal. A con- 
tract ought to be equal, and it was doubtless just because the 
right to repeal was reserved that the section authorizing a 
surrender was made a part of the system. If, then, the legis- 
lature has a right to withdraw the whole franchise, it is with- 
in its sphere to withdraw a part. If the stockholders do not 
desire to keep what is left they can surrender. But at best 
this objection is only a formal one. If the right to repeal 
exists the legislature may clearly, at its pleasure, enact that 
the charter shall be repealed, unless the corporation consent 
to pay taxes like other people, and practically this would, 
without doubt be the consequence were this case to turn solely 
on the point that this is not a repeal but only a modification. 

But there is another section of the Code which is pertinent 
to this discussion. Section 1651 of the Code is as follows: 
“Persons are either real or artificial. The latter are the 
creatures of the law, and except so far as the law forbids it, 
subject to be changed, modified or destroyed.” 

Now, here is a clear declaration of the right to modify, 
change or destroy, unless the law forbids it. Evidently the 
codifiers had the very provisions found in sections 1682 and 
1683, in mind. As to private charters granted before the Code, 
the law, to-wit: the constitution of the United States forbid 
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the repeal or modification. As to private charters granted 
since the Code, the legislature might forbid it by so expressly 
contracting in the charter. Both these provisions ought to be 
taken together. They were the product of one mind, at the 
same time, and by taking them together it seems to me that 
the law maker most surely used the word “ withdraw” in sec- 
tion 1682, with the idea that it included the right expressly 
declared in section 1651, to change and modify as well as 
destroy. 

The Southwestern Railroad Company stands on the same 
footing as the Central. In both cases the intent was not a 
purchase but a consolidation. This is the very language used, 
and this the effect of the thing done in both cases. In my 
judgment, and according to the authorities, this consolidation 
can only be done by the dissolution of both companies and 
the creation of a new, under such name and charter as the 
act of consolidation requires. This is the legal, necessary 
effect of a consolidation. The authority to consolidate is a 
legislative authority to surrender the old and take up the 
new; and when the companies do consolidate, the old is 
surrendered and the new accepted. Nor is there anything 
in the point that the authority to consolidate was granted 
before the Code. The consolidation was after the adoption 
of the rule changing the common law presumption that char- 
ters are perpetual unless limited in terms. The act permit- 
ting the consolidation was not a charter until accepted. Un- 
til then it was subject, even under the old law, to repeal or 
modification at the will of the state. No right had vested, 
no contract had been entered into. It was a mere proposition. 
The sections of the Code to which I have referred modified 
this proposition. Under the offer, as the law stood, to-wit: 
the common law, there was no limit as to time, and under the 
constitution of the United States the charter, being thus un- 
limited, would have been irrepealable if accepted. But be- 
fore the acceptance this common law was altered. ‘There was 
a limit fixed of thirty years, and besides, it was provided, un- 
der the two sections of the Code to which I have alluded, 
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that a charter might be modified or withdrawn. That the 
grant was nothing till accepted is well settled: Dartmouth 
College vs. Woodward, 4 Wheat., 518; State vs. Dawson, 16 
Indiana, 40; Kennebec Bank vs. Richardson, 1 Greenleaf, 81. 







THe Strate oF GeorerA, plaintiff in error, vs. THE GEOR- 
GIA RAILROAD AND BANKING CoMPANY, defendant in 


error. 










1. By the original charter of the Georgia Railroad and Banking Company it 
was, in terms, provided that “ the stock of said company and its branches, 
shall be exempt from taxation for seven years from the completion of said 
railroads, or any one of them, and after that, shall be subject to a tax of not 
exceeding one-half of one per cent. per annum on the net proceeds of their 








investments :”” 

Held, that under the settled rules of construction, it was competent for the 

legislature to grant this exemption, and forming, as it does, a portion of the 

contract of incorporation, any repeal of it by the legislature, without the 

consent of the corporation, is in violation of article I, section 10, paragraph I 
of the constitution of the United States prohibiting any state from passing 
any law impairing the obligation of contracts. 

None of the acts of the legislature of this state which have been accepted 
by the Georgia Railroad and Banking Company, passed since the adoption 
of the Code, have brought said charter, so faras its investments in said road 
and its necessary incidents are concerned, within section 1636 of said Code 
of 1863. 

3. The tax act of 1874, taxing the railroads of this state upon the property 
belonging to them, as other property of the citizens of this state is taxed, 
is, so far as the Georgia Railroad Company is concerned, as to its railroad 
and appurtenances, unconstitutional and void. 

4, Bonds and other property of said company not forming any part of the 
railroad or its appurtenances, are subject to taxation as the property of other 











¥ 














citizens. 














Constitutional law. Contracts. Charters. Tax. Before 
Judge Hopkins. Fulton Superior Court. October Term, 
1874. 


A report of this case unnecessary. 






N. J. Hammonp, attorney general; R. Toomss, for the 
plaintiff in error. 
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W. H. Hutt; Hittyer & Broruer, for the defendant. 


McCay, Judge. 


1. Were this a new question I should not hesitate to hold 
that it was not competent for the general assembly of this 
state to enter into any contract with the corporators of the 
Georgia Railroad and Banking Company, to exempt the cor- 
poration, permanently, from taxation, nor to fix a limit be- 
yond which the corporation should not be taxed. - It isa 
principle deducible from the nature of legislative bodies that 
one legislature cannot fix a limit to the legislative power of 
another and subsequent legislature. This only the people, in 
their sovereign capacity, can do. This is the object and the 
function of the constitution alone. Ifa mere legislative body 
can do this in one particular, why may it not do so in an- 
other? If, by a contract, a legislature may impose limits 
upon the power of a subsequent legislature to tax, why may 
it not by contract, limit also, its power to establish courts, 
regulate the mode of making private contracts, the making of 
wills, the descent of property, or any other of the legislative 
duties, cast by the constitution upon this branch of the gov- 
ernment, established to conduct the affairs of the state? The 
taxing power is especially a duty, which, from the nature and 
necessity of it, it is of the utmost importance shall remain to 
each legislature intact, except as the people have, in their sov- 
ereign capacity, seen fit to restrict it. This power is the very . 
life of the state—a necessity for its very existence, since we can 
never know what the future may have in store. And if, by 
contract, a legislature may stipulate that one man, or one cor- 
poration, shall enjoy either an entire or partial exemption from 
this necessary burden, where is the hindrance to the power 
of one legislature to grant, by contract, this exemption to a 
set of men, to the land owners, the railroad proprietors, or 
indeed, to any extent, either of persons or property? 

In the early history of this country, before the subject was 
fully understood, and especially before the Dartmouth College 
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case, our legislatures, modeled as they were upon the pattern 
of the Parliament of Great Britain, were not so careful to 
scan the legislation they adopted, knowing that if evil conse- 
quences to the state should ensue, it was competent for a sub- 
sequent legislature to undo the knot by which the state was 
bound. But under the disability the decision in the Dart- 
mouth College case puts upon the legislative power it now 
often happens that in a thoughtless hour the state, with but a 
nominal consideration, is shorn of its most important prerog- 
atives. It becomes, therefore, of the greatest importance to 
inquire if there be no limit to this capacity of one legislature 
to bind another. Is the whole power of the people, the vital 
existence of the state, its whole legislative capacity, capable 
of being thus hampered, bartered away, sold to a corporation? 
Where is the limit? or is there none? Can it be that under 
that clause of the constitution of the United States which for- 
bids a state from passing any law impairing the obligation of 
contracts, a state legislature has a power whieh enables it to 
put a final and conclusive limit to the legislative power of its 
successors? It seems to me that this question needs a recon- 
sideration—that the decisions of the supreme court of the 
United States upon it, which it is admitted are definite and 
decided, are not sustainable upon principle, and not in har- 
mony with other well-settled adjudications involving a view 
different from that taken by that high tribunal. The supreme 
court of this state, in Hambrick vs. Rouse, 17 Georgia, 56, 
held, in solemn argument, that it was not competent for one 
legislature to bind andther not to authorize the removal of a 
county seat, and in Daly vs. Harris, 33 Georgia, (Supplement) 
no less a jurist and moralist than Judge JENKINS, says, gov- 
ernments are mere agencies established for the security of 
rights and the promotion of interests appertaining to the 
founders who, by common consent, have become the governed. 
To this end they have been invested with certain necessary 
powers, the exercise of which devolves upon different indi- 
viduals, who, in the course of time, come successively to the 
government. If the depository of their powers for the pass- 
VOL. Liv. 28. 
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ing hour, may aliene any one of them so as to deny itself and 
its successor the exercise of it, all of the others may be so 
aliened, and the result would follow that an agency estab- 
lished for specified ends, may, in its discretion, defeat those 
ends. And in Ohio Life Insurance and Trust Company vs. 
Debolt, Judge Tanry says: “ The powers of sovereignty con- 
fided to the legislative body of a state are undoubtedly com- 
mitted to them as a trust, to be exercised to the best of their 
judgment for the public good; and no one legislature can, by 
its own act, disarm its successors of any of the powers or rights 
of sovereignty confided by the people to the legislative body, 
unless they be authorized to do so under the constitution un- 
der which they were elected. They cannot, therefore, by con- 
tract, deprive a future legislature of the powers of imposing 
any tax it may deem necessary for the publie good. _ And in 
every question of this character the question must depend 
upon the constitution of the state and the extent of the power 
therein granted to the legislative body.” And Mr. Justice 
CaTrON and CAMPBELL seem, by their opinions, to concur in 
this idea. It must, however, be admitted that notwithstand- 
ing their views, as well as in spite of the decisions of some of 
the most respectable courts and judges of the state courts, the 
supreme court of the United States has, with tolerable uni- 
formity, laid down and adhered to the doctrine that such an 
exemption is within the ordinary legislative discretion, that 
it may assume the shape of a contract, and when this is the 
case, that it is irrepealable unless expressly stipulated to the 
contrary: 7 Cranch, 164; 3 How., 133; 16 Jbid., 389; 18 © 
Tbid., 331; Ibid., 380; 4. Wal., 143. 

2, =. As the supreme court of the United States is a court 
of appeals from this court, on a question of this character, I 
feel bound to conform myself to its decisions, although, I 
feel it to be my duty to what I deem the truth, to express 
my dissent from the conclusions at which it has arrived. On 
the authority of these decisions, we therefore decide that it is 
competent for the general assembly to contract, in the charter 
of a corporation, that it shall be exempt from taxation, or, as 
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- in the charter of the Georgia Railroad Company, that its tax 
shall not exceed oné-half of one per cent. on its earnings, and 
that having so contracted, without reservation, it is not com- 
petent for asubsequent legislature to violate the obligation of 
that contract by assessing a higher tax. Nor has there been 
any legislation accepted by the company since the adoption 
of the Code which puts this corporation on a footing with the 
Central and Southwestern Roads, so‘as that the terms by which 
it holds its franchises and exemption is a charter granted 
since the Code, and therefore capable of being withdrawn. 
Indeed, with the exception of the tax act complained of, there 
has been since 1863, no legislation looking to any general 
operation on the charter. The revenue of the bank charter 
is doubtless within the provisions of the Code making char- 
ters granted since its adoption, repealable. But there is noth- 
ing in the record showing that any portion of the capital is 
now engaged in banking, indeed, directly the contrary is 
stated. . The banking seems to be solely on the credit of the 
company. 

4, There seems to be no doubt that the stock issued under 
the amendment granted to authorize the Clayton branch, is 
within the clause. Such was the ruling of Judge Hopkins, 
and we think he was right. “As to the surplus kept on hand, 
or any investments not strictly within the enterprise contem- 
plated in the charter, we are clear that this is taxable. The 
company is only exempt on the value of its road and its nec- 
essary appurtenances, and those appurtenances must be the 
ordinary and usual appurtenances of such an enterprise. Any- 
thing in the nature of an investment not within this scope, is 
not exempt. We would not inquire closely into the status 
of affairs on any particular day, as it may well be that it may 
have asurplus on hand for a special purpose. But even as a 
fund to meet contingencies, we think a permanent surplus in- 
vested, is not covered by the exemption in the charter. 

Judgment affirmed. 
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Warner, Chief Justice, concurring. 


The act of 1868, to increase the capital and define the 
powers of the Georgia Railroad and Banking Company, as 
well as the act of 1870, to extend, continue and renew the 
banking privileges of said company, having been passed since 
the adoption of the Code of 1863, the state reserved the right 
in the grants made to the company in each of the aforesaid 
acts respectively, to withdraw the franchises granted, so far as 
to exercise her sovereign power of taxation as she has done 
by the act of 1874, and the passage of the latter act did not 
impair the obligation of her contract made with the company 
as prohibited by the constitution of the United States. The 
company is therefore liable to be taxed according to the pro- 
visions of the act of 1874, upon its increased capital stock 
authorized by the act of 1868, and upon its banking capital 
employed under its renewed grant, by the act of 1870, both 
grants having been made by the state and accepted by the 
company, in view of the public law of the state, as the same 
existed at that time. But as it does not appear from the re- 
cord that the company has employed any of its banking capi- 
tal, under its renewed grant by the act of 1870, the judg- 
ment of the court below should be affirmed. 


THE WESTERN AND ATLANTIC RAILROAD CoMPANY, 
plaintiff in error, vs. Toe STaTE oF GeoratA, defendant 


in error. 


1. Under the guarantees of the first and eleventh sections of the act of Oc- 
tober 24th, 1870, authorizing the lease of the Western and Atlantic Rail- 
road, the Western and Atlantic Railroad Company, though made a body 
corporate by said act, by virtue of the contract of lease when accepted by 
the governor and recorded, is not liable to a tax greater than one-half of 
one per cent. on the net income of the company. 

2. By the eleventh section of said act, it is taxable to that-extent. 
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State. Western and Atlantic Railroad. Contracts. Tax. 
Before Judge Hopkins. Fulton Superior Court. October 
Term, 1874. 









For the facts, see the opinions. * 


B. H. Hitt & Son; Juxius L. Brown, for plaintiff in 


error, 






N. J. Hammonp, attorney general; R. Toomss, for the 
state. 






TRIPPE, Judge. 






By the act of October 24th, 1870, the state proposed to 
lease the Western and Atlantic Railroad for twenty years, for 
a sum not less than $25,000 00 per month, payable monthly. 
The lessees were to give bond in the sum of $8,000,000 00 
for the performance of their contract, and for the return of the 
road and its appurtenances at the expiration of the lease, in as 
good condition as when received by them. The lessees were 
to become, by the act, a body corporate and politic, upon the 
acceptance of the proposition of lease, and when the terms 
were agreed upon between the governor and the leasing com- 
pany, and their names entered on the minutes of the execu- 
tive department. The act guaranteed that the company should 
“in no case be disturbed by the authority of the state so long 
as they keep the contract on their part, and make the pay- 
ments when due.” The 11th section of the act is as follows: 
“That said lessees shall never charge a higher rate of local 
freights on said road than the average rate charged by the 
Georgia Railroad-and Banking Company, the Central Rail- 
road and Banking Company, and the Macon and Western 
Railroad Company, for like local freights over said roads. 
And said company shall have the same exemptions, privileges, 
immunities, rights and guarantees, and shall be subjected to 
the same liabilities, disabilities and public burdens of said 
railroad companies last mentioned, and no more, in all cases 
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where this act is silent, and has made no provision on the 
subject: Provided, the act shall net ha construed to confer 
banking privileges on said company.” 

The three roads mentioned in this section were, by their 
charters ,exgmpt from taxation beyond one-half of one per 
cent, on their net income. This exemption in two of those 
. charters, those of the Central and Georgia Roads, were not, in 
October, 1870, subject to withdrawal. That in the charter 
of the Macon and Western was revocable, as it was given by 
the act of 1869. Under the act of 1870, the parties compos- 
ing the Western and Atlantic Railroad Company proposed to 
take the lease at $25,000 00, monthly rental, complied with 
its other provisions, and the contract of lease was effected. 
On the 28th of February, 1874, the legislature passed an act 
requiring the presidents of all the railroad companies in the 
state to return on oath to the comptroller general, the value 
of the property of their respective companies, * * * to be taxed 
as other property. Under the last act, it is claimed that the 
lessees of the State Road (the Western and Atlantic Railroad 
Company,) are liable to be taxed on the whole value of the 
road and its appurtenances, and the comptroller general issued 
a fi. fa. for such a tax. An affidavit of illegality was filed 
by the company to this fi. fa., which, was overruled by the 
court below, and the company excepted. 

1. The main point relied on to sustain the right of the 
state to impose this tax, notwithstanding the guarantee of 
the 11th section of the act of 1870, is that provision of the 
Code, section 1682, which enacts that “in cases of private 
charters hereafter granted, the state reserves the right to with- 
draw the franchise unless sach right is expressly negatived 
in the charter.” By virtue of the power thus reserved to 
the state in this section of the Code, it is claimed that the ex- 
emption granted by the above recited 11th section of the leas- 
ing act is repealed by the act imposing the tax complained of, 
and that the state had the right to repeal it. The power of 
the state so reserved, and as held in the cases of The Central 
Railroad and Banking Company, and of The Southwestern 
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Railroad vs. The State, decided at this term, is not denied ; 
nor that the act of 1874 may and does operate as a repeal of 
the exemption in the charter of those companies. Nor are 
the rulings in the case of The Union Branch Railroad Com- 
pany vs. The East Tennessee and Georgia Railrogd Company, 
14 Georgia, 328, and in The West End Street Railroad Com- 
pany vs. The Atlanta Street Railroad Company, 49 Georgia, 
158, contested. ‘ But the reasons for those decisions do not 
apply to the question involved in the case under considera- 
tion. That question, when brought to-a single issue in this 
case is, does section 1682 of the Code make the guarantee or 
contract, or pledge, given in the lease act of 1870, as to how 
far the lessees may be taxed, revocable at the will of the legis- 
lature? Had there been no provision in that act making the 
leasing Company a corporate body, no question could arise, no 
one would claim that any tax could be assessed beyond the 
limit set in the act, to-wit: one-half of one per cent. on its 
net income; for that is substantially what the guarantee 
means: 4 Wheaton, 418; 3 Wallace, 72; 13 Ibid., 266; 16 
Ibid., 244. Does the fact that the lessees were required by 
the act to become a corporate body, take from them the right 
to claim that the terms of the bargain, the contract, were in- 
violable? The parties offering to take the lease had to make 
their proposition. That proposition it was necessary for the 
governor to accept, and to record his acceptance. The names 
of the persons proposing to take the lease were to be entered 
on the minutes of the executive department. All this was 
specially required by the act. When this was done, the act 
declares “that said persons shall then and from that time be 
and become a body corporate and politic for the term of 
twenty years,” ete. Becoming a corporation was an inci- 
dent to the contract of lease. ‘That contract was complete 
and perfect in all its parts when the above requisites were 
met. When all that was done and the contract thus perfected, 
the lessees were ipso facto to be and become a corporate body. . 
If thus having corporate powers cast upon them, caused 
them to lose any guarantee as to taxation, or in anywise af- 
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fected such guarantee, would it not equally affect any other 
right secured by the contract oflease, to-wit: the right to 
pay only so much as was agreed upon as a monthly rental, or 
the right not to be disturbed by the state so long as they kept 
the contract and made the stipulated payments? What por- 
tion of the contract would not be repealable under such a con- 
struction? The provision that only a certain tax should be 
assessed, was as mucha part of the contract of lease, as was 
the time that the lease was to run, or the stipulation as to dis- 
turbance, or any other pledge given in the act. The legal 
necessity of the lessees becoming a corporate body as required 
by the leasing act, did not vitiate or in any wise lessen their 
rights under the contract. That was a condition the state put 
upon the lessees, to take effect. after the acceptance of their 
proposition and the making of the proper record by the gov- 
ernor. To say that this carried all the provisions of the leas- 
ing act—all the terms of the leasing contract, within the re- 
pealing power of the legislature, under section 1682. of the 
Code, would be to make an Aaron’s rod of the corporate fea- 
ture of the act, and would establish a principle which would 
make all rights growing out of contracts with the state, revoca- 
ble, provided corporate powers were in anywise conferred 
upon those to whom such rights were plighted, even though 
a price of great value may have been paid to the state and 
was to continue to be paid as a consideration for the contract. 
It would be far more just and consistent with principle and 
all recognized rules of right, to say that the contract drew 
within itself the corporate powers of the lessees and made 
them a part of itself, and that this corporate faculty of the 
company was so embodied in the contract as not to be itself 
revocable. I say that this would be more reasonable and ac- 
cord more with all correct principle, than to hold that the 
mere making of the company a corporate body, would reduce 
great and important rights secured by the express terms of a 
solemn covenant which imposed weighty burdens and obliga- 
tions, to temporary stipulations liable to be withdrawn at the 
will of one of the contracting parties. But it is not necessa- 
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ry to go this far, that is, it is not necessary to hold that the © 
part of the leasing act which makes the lessees a corporation, is 
not repealable. All that is requisite for the conclusion reached 
is to maintain that no specially guaranteed right or exemp- 
tion given in the contract can be revoked—and that this is 
not the case of an ordinary charter granted ex gratia by the 
state which would come within section 1682 of the Code. 
But rather is a direct express contract, formally agreed upon 
as other contratts by the two parties, with an express grant 
and guaranty by one party, and an equally express promise 
to pay that party and to assume burdens by the other for the 
benefit of the first, and neither can without the consent of the 
other, annul, repeal or change the mutual stigulations of the 
covenant. 

Ordinarily, a charter is obtained upon the application of 
the corporators, and it is a, matter of grace or favor on the 
part of the state to grant it. Even such a charter is a con- 
tract, and no right given by it could be violated by hostile or 
repealing legislation, unless so reserved in the charter, or unless 
the law in force at the time, provided that it might be done. 
If by a general law, thus in force, a franchise may be with- 
drawn, (unless the right to withdraw is negatived in the 
charter,) the applicants know it and accept accordingly. In 
such cases there is no contract with the state except as ex- 
pressed ‘in the terms of the charter, and the power of the 
state over it is a part of it. A privilege is asked and granted, 
and it is accepted cum onore. But when the state, as a mat- 
ter of public policy, desires its citizens (a majority of these 
lessees were required to be citizens of the state,) to make a 
contract with it in relation to a great public work, to take 
that work off the hands of the state—to pay at least $300,- 
000 00, annually, as a rental, in monthly installments, to bind 
themselves to the extent of $8,000,000 00 to protect that 
property and to return it as received, when the lease expires, 
with other obligations upon them, and covenants in the very 
proposals it tenders as an inducement to get the contract ac- 
cepted, that they shall enjoy certain exemptions, and bear only 
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a certain public burden, and then makes the further provision 
in its offer, that when all this is accepted, agreed upon and 
recorded, they, the acceptors of the state’s proposition, shall 
have cast upon them acorporate existence, it surely cannot be 
that this last condition—a condition elected by the state of its 
own volition, and doubtless wisely done, shall be held to inval- 
idate or weaken the covenants it had made, and put the power 
in the state to revoke the express guarantees of its contract. 
The terms of the contract were complete, and though the 
state required the lessees to be and become a corporate body, 
that did not make such a charter as destroyed the binding 
force of the guaranteed conditions of the lease. The right 
does not exist by the leasing act in one party to revoke a 
highly important stipulation in the contract, and at the same 
time to demand that the other shall abide by and perform all 
the others. Again, it is said in section 1632, that in cases of 
private charters the right .to withdraw the franchise is reserved 
to the state, “unless such right is expressly negatived in the 
charter.” Calling the whole of the lease act the charter, 
section 11th provides that “said company shall have the same 
exemptions, privileges, immunities, rights and guarantees, and 
shall be subject to the same liabilities, disabilities and public 
burdens, of said railroad companies last mentioned, (the Cen- 
tral, Georgia and Macon and Western,) and no more, in all 
cases where this act is silent, and has made no provision on 
the subject.” Now, we hold that under the term public bur- 
dens, the right to tax is expressly asserted—to tax, in short, 
one-half of one per cent. of the net income. That is, the 
lease company shall be subject to be taxed to that extent, and 
shall have the same exemption, etc., of the other mentioned 
companies. If the act had declared that these exemptions, 
and this limitation on ifs liability to taxation should be irre- 
pealable or should never be infringed, it would be clear that 
the power to revoke would be expressly negatived. Is not 
the enactment that it shall be subject to be taxed a certain 
rate and no more, equally as strong a negative upon the right 
of the state to go beyond that limit during the term of the 
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lease, as the words suggested? If a charter were granted for 
twenty years, with the additional , words, which term shall not 
be lessened, would those words not be a negation of the right 
to revoke? When the guaranty to the Georgia Railroad was, 
that it should not be taxed beyond a given limit, and that 
guaranty was irrevocable, and the state made as a part of its 
terms of lease a guaranty that this lease company should be 
liable to be taxed as the Georgia Road and no more, was it 
not a grant of the limited exemption just as that road held 
it; that is, was not the guaranty as irrevocable in the one in- 
stance as in the other? 

These last propositions are not given as legal convictions. 
They are rather thrown out as auxiliary suggestions, lending 
aid in support of the argument in favor of the judgment ren- 
dered. Butit may be said, that they might be of no little 
force, if it weré necessary to hold them, in order to protect a 
great and express contract from being swallowed up and los- 
ing its binding force, because one of the contracting parties 
assumed by force of law a corporate existence as an incident 
to or consequent of the contract. 

2. We entertain no doubt that under the eleventh section 
of the lease act the Western and Atlantic Railroad Company 
may be.taxed one-half of one per cent. on its net income. 
That was one of the public burdens to which the other three 
companies were subject, and it is expressly made liable to the 
same. That the terms publie burdens include taxes, it is not 
necessary to argue. The company paid this, and was liable 
to no more, and there was error in the judgment of the court 
below overruling the affidavit of illegality. 

Judgment reversed. 


McCay, Judge, concurring. 

On the 24th of October, 1870, the general assembly passed 
an act entitled an act to authorize the lease of the Western 
and Atlantic Railroad, and for other purposes therein men- 
tioned. 

Section 1st authorized the governor to lease said road, de- 
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pots, stock and appurtenances, to a company to be formed, for 
twenty years, at a rental of not less than $25,000 per month, 
and provided that should the company fail or refuse to pay 
the rent, the lease should be forfeited, and made it the duty of 
the governor so to declare, and to take possession, etc. 

Section 4th provided that as soon as the terms of the lease 
should be agreed on and the names of the lessees entered on 
the minutes of the executive department, such persons shall 
then and from that time be a body corporate for the term of 
twenty years, under the name of the Western and Atlantic 
Railroad Company, and gave them the usual powers of a cor- 
poration, for the purposes of their business. 

Section 11th is in these words: “Said lessees shall never 
charge a higher rate of local freights on said road than the 
average rate charged by the Georgia Railroad, the Central 
Railroad, and the Macon and Western Railroad, for like local 
freights over said roads, and the said company shall have the 
same exemptions, privileges, immunities, rights and guarantees, 
and shall be subject to the liabilities, disabilities and public 
burdens of said railroad companies, and no more, in all cases 
where this act is silent: Provided that this act shall not be 
construed to confer banking privileges on said company.” 

Section 2d, after providing that on a failure of the lessees 
to pay the rent, the lease shall be forfeited, etc., declares: 
“But the faith of the state is hereby pledged to said com- 
pany that they shall, in no case, be disturbed by the authority 
of the state so long as they keep the contract on their part, 
and make the payments when due.” 

By the charters of the three railroad companies mentioned 
in section 11 of the lease act, said roads were at that time ex- 
empt from taxation at any higher or greater rate than one- 
half of one per cent. on their net income. The charters of 
the Central and Georgia Railroads were charters granted be- 
fore 1863, and were not under section 1636 of the Code of 
1863. The exemption of the Macon and Western Railroad 
was under the act of 1869, and was subject to withdrawal. 

Held, 1st. That this lease, with all its incidents, is a con- 
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tract between the state of Georgia and the lessees; that the 
provision for a forfeiture on the failure to pay is a provision 
for the benefit of the state, and not of the lessees, and is op- 
tional on the part of the state, on a failure of the lessees to 
pay, and stands on the footing of the right of a landlord to 
dispossess his tenant on a breach of his contract. 

2d. That by the terms of the act the lessees, when the lease 
was effected, became ipso facto a corporate body, and hold 
and are bound to accept corporate powers, as a condition of 
the contract. 

3d. That according to the 11th section of the lease act, the 
state, upon its part, stipulated that said lessees should bear 
the public burdens and have the exemption of said three rail- 
roads, and the said lessees contracted that they would under- 
take such “ public burdens.” That one of said “ public bur- 
dens” was a tax of one-half of one per cent. on its net income, 
and one of said exemptions was that no other or higher tax 
should be imposed. 

4th. The corporate powers of said Western and Atlantic 
Railroad Company stand upon the same footing as the other 
rights, privileges, and duties it holds and is subject to under 
the lease act ; and it holds them free from any disturbance on 
the part of the state, either by the executive or legislative 
authority of the state, so long as they pay the rental—the tax 
stipulated of one-half of one per cent. on their net income, 
and perform the other duties undertaken in the contract. 

5th. If the tax act of 1874 applies to the Western and At- 
lantic Railroad Company at all, beyond the provision for the 
tax of one-half of one per cent. on the net income, it is in 
violation of article I., section 10, paragraph 1 of the constitu- 
tion of the United States, and is void, as impairing the obli- 
gation of the lease contract authorized by the act of October 
24th, 1870. 


WaRNeER, Chief Justice, concurring. 


The act of 1870, authorizing the lease of the Western and 
Atlantic Railroad, incorporated the lessees thereof intoa body 
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corporate and politic, for the term of twenty years, and granted 
to it certain specified powers and privileges, as specified in 
the act of incorporation. By the 11th section of the act it is 
declared that said company shall have the same exemptions, 
privileges, immunities, rights, and guarantees, and shall be 
subject to the same liabilities, disabilities, and public burdens, 
as the Georgia Railroad and Banking Company, the Central 
Railroad and Banking Company, and the Macon and West- 
ern Railroad Company, and no more, in all cases where this 
act is silent and has made no provision on the subject. One 
of the liabilities, and public burdens, of at least two of the 
railroads mentioned, was to pay a tax to the state not exceed- 
ing one-half of one per cent. per annum on the net proceeds 
of its investments in the one road, and one-half of one per 
cent, upon its annual net income in the other, and the said 
two roads, under the original charters thereof, were exempted 
from a higher rate of taxation, and such was the liability and 
public burden as to taxation, imposed by its charter, on the 
Western and Atlantic Railroad corporation. The charter to 
the company being a private charter, and the state having re- 
served the right to withdraw the franchise granted, the right 
of the state to do so not being expressly negatived in the char- 
ter, therefore it was competent for the state, in the exercise of 
her sovereign power of taxation, to tax the actual.value of the 
lease owned by the company as its property,in the same man- 
ner as other property of the people of the state is taxed, and 
the exercise of such power on the part of the state, as provid- 
ed in the act of 1874, did not impair the obligation of the 
contract made between the state and the company, for the 
reason that the state reserved the right to do soin making the 
grant, which was accepted by the company, with that reserva- 
tion on the part of the state. The judgment of the court be- 
low should have been that the defendant was liable to be 
taxed on the actual value of the lease held and owned by the 
corporation as its property in its corporate capacity, inasmuch 
as by the 9th section of the act the lease is recognized as per- 
sonal property. 
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Henry JACKSON, alias HENry Tuomas, plaintiff in error, 
vs. THE STATE OF GEORGIA, defendant in error. 


When, on the trial of A for murder, as principal in the second degree, the 
record of the conviction of B, as principal in the first degree, was intro- 
duced as evidence, and A was found guilty as such principal in the second 
degree, and afterwards B was granted a new trial, upon which he was found 
not guilty: 

Held, that A ought to have a new trial. 


Criminal law. Principal in the second degree. New trial. 
Before Judge CLARK. Lee Superior Court. March Term, 
1874. 


The principle involved in this case is so succinctly stated in 
the above head-note that a report is deemed unnecessary. 


C. T. GoopE; D. A. Vason, for plaintiff in error. 
C. F. Crisp, solicitor general, by brief, for the state. 
McCay, Judge. 


There is some little confusion in the books as to the use of 
a verdict of guilty or acquittal of the principal in the first de- 
gree on the trial of the principal in the second degree. It is 
decided in 28 Georgia Reports, 217, that the acquittal of the 
principal in the first degree is not a bar to the trial of the 
principal in the second degree; whilst in 7 Georgia, 3, it is 
decided that the record of the conviction of the principal in 
the first degree is not only competent evidence against the 
principal in the second, but it makes out a prima facie case 
of his (the principal’s in the first degree) guilt. The true dis- 
tinction, we think, is this: the guilt of the principal in the first 
degree has to be established by the state. “But the record is 
not conclusive pro or con, and for the reason that the defend- 
aut was not a party to the trial. The record either of con- 
viction or acquittal may be denied. It goes in, for what it is 
worth, to show the fact of guilt or innocence, as any other 
fact, but it is not conclusive. The truth may be shown by 
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either party. In this case, under the ruling of this court in 
Studstill’s case, 7 Georgia, 3, the record of the conviction of 
the principal was used as evidence. What its effect was we 
do not know. That effect it has lost since a new trial has 
been had, and he has been found not guilty. This is new 
evidence, discovered, nay happening, since the former trial. 
It would seem that the prisoner is entitled to a new trial as a 
matter of course. 

Judgment reversed. 








Exuick Morris, plaintiff in error, vs. THe STATE oF 
GeoraliA, defendant in error. 






1. It was not error in the court to refuse to charge the jury as requested by 
defendant’s counsel, nor was the charge erroneous in view of the facts set 
forth in the record. 

2. The exception to the charge as to the age of the female, was abandoned 

at the hearing, as not properly certified to by the judge. g 






Criminal law. Rape. Before Judge CLtarK. Lee Su- 
perior Court. November Term, 1874. 






The court, in this case, was requested to charge the jury that 
before the defendant could be convicted of the crime of rape, 
they ought to be satisfied from the evidence that the vagina was 
entered; that the mere entering the vulva would not be a suf- 
ficient penetration if the vagina was intact and not penetrated 
in the least. The court refused thus to charge, but instructed 
the jury that slight penetration was sufficient to complete the 
crime. 

Exception was taken to the charge and refusal to charge. 

The defendant was convicted of the offense of rape. He 
assigns error upon the above exceptions. 












GrorcE KimproueH; W. A. HAWKINS, by ALLEN Fort, 
for plaintiff in error. 







C. F. Crisp, solicitor general, by brief, for the state. 



















ATLANTA JANUARY TERM, 1875. 441 


Calloway e¢ a/. vs. The People’s Bank of Bellefontaine e¢ a/. 





McCay, Judge. 































Whatever may have been the ancient rule upon this subject, 
based us it was upon untrue philosophical notions as to certain 
necessities of true sexual intercourse, that rule has entirely 
given way to what is now known to be the truth, that very slight 
penetration is necessary even for the begetting of a child: R. 
vs. Hughs, 2 M. C. C., 190; R. vs. Champlin, C. & K., 746. 
See, also, Rapen’s case, 1 East, P. C., 498. 

Judgment affirmed. 





JOSEPH CALLOWAY, executor, ef al., plaintiffs in error, vs. 
THE PrEopue’s BANK OF BELLEFONTAINE é al., defend- 
ants in error. 






1. A power in a mortgage to the mortgagee to sell the property mortgaged 
on the failure of the mortgagor to pay the debt, at its maturity, is a lawful 
power under the laws of this state, and is irrevocable; and if the mort- 
gage be duly recorded, it may be exercised as against the mortgagor, and 
those claiming under him, either by deedj or as purchasers at a judicial 
sale, under process to which the mortgage is superior in its lien. 

2. If there be no time, place or terms of sale, prescribed in the power of sale, 
the sale ought to be as provided by law, in cases of trustees’ sales, but 
if there be a provision that the mortgagee shall advertise the time, place 
and terms of sale, in a prescribed newspaper, this is in effect an authority 
to the mortgagee to fix the time, place and terms. 

3. Where one in failing circumstances made a mortgage, with a power of sale, 
on which he procured money to be loaned to him, and the power of sale 
provided that if the property brought at the sale more than the debt, the 
surplus was to be returned to the mortgagor: 

Held, that this was not such a reservation of a trust or benefit to the mort- 
gagor as made the mortgage and power of sale fraudulent, even if the 
mortgagee knew that the mortgagor was of doubtful solvency. Anda 
charge of fraud, based on such facts, does not make out a prima facie 

case. 





Mortgages. Powers. Judicial sale. Debtor and creditor, 
, Fraud. Before Judge Hitu. Bibb county. At Chambers. 
April 29th, 1875. 


VOL, LIV. 29. 
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The People’s Bank of Bellefontaine, and other creditors of 
one A. L. Maxwell, filed their bill against Joseph Calloway, as 
executor of Thomas H. Calloway, deceased, making substan- 
tially the following case: 

At the April and October terms, 1873, of Bibb superior 
court, the complainants obtained judgments against said A. 
L. Maxwell for about $10,000 00. Said Maxwell then owned 
lands and personalty in the counties of Bibb, Jones and Twiggs, 
the former of the value of $30,000 00, and the latter of the 
value of $10,000 00. In the early part of the year 1874, 
the executions based on these judgments were levied on the 
aforesaid lands, and the same were sold at sheriff’s sale and 
purchased by Lanier & Anderson, the attorneys for the plain- 
tiffs in fi. fa. At the time of said sale there was claimed to 
be in existence a mortgage, or other instrument, _ previously 
executed by said Maxwell, on said lands, in favor of one 
Thomas H. Calloway and C. H. McGehee, of the state of Ten- 
nessee. Calloway has died and is represented by the-defend- 
ant, Joseph Calloway, as his executor. Said defendant is now 

advertising said property for sale, under a power contained in 
said instrument,.for the purpose of paying a pretended debt 
of $30,090 00, alleged to be due to said Calloway and McGehee. 
Before said lands were bid off as aforesaid, it was agreed be- 
tween Lanier & Anderson and said Maxwell, that if they 
should purchase the same, the latter should have the privi- 
lege of redeeming the same by paying said judgments, or by 
making satisfactory arrangements in reference thereto. Un- 
der this agreement, and believing Maxwell would perform 
his part of it, said attorneys did not enter into formal posses- 
sion of said property. After the lapse of several months 
Maxwell wrote to said attorneys that he was unable to do any- 
thing, and that they must act as they deemed best in reference 
to said property. Said attorneys then commenced an exam- 
ination into the condition of thesame. They discovered that 
Maxwell, since said sheriff’s sale, had allowed said lands to 
be used for farming purposes by various persons (named,) and 
had collected no rents therefor; that he had sold large quan- 
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tities of valuable timber and large tracts of land to divers 
persons (named,) who had not yet paid for the same on ac- 
count of doubt about the title; that the personalty,had been 
sold in the same manner; that Maxwell had abandoned the 
property and gone to the state of Tennessee. 

At the time of the execution of the aforesaid mortgage 
Maxwell was insolvent. It was made for the purpose of de- 
frauding his creditors of all of his property, which was loca- 
ted in Georgia. A benefit was therein reserved to himself, 
which made it void. It was made for the purpose of prefer- 
ring creditors and of securing pre-existing debts. 

Complainants pray the writ of injunction, to be directed to 
said Joseph Calloway restraining him from effecting sale of 
any part of said land until the further order of said court. 
Also, to be directed to the other defendants, (named,) restrain- 
ing them from further trespassing upon said land, from cut- 
ting timber, ete., and from making payments upon purchases 
made by them except under the order of the court. They 
pray the appointment of a receiver to take charge of all of 
said property, real and personal, to collect the rents, to take 
an account of the timber moved from said lands, to collect 
amounts due by railroads and other persons therefor, to collect 
purchase money due, to make contracts for the letting out said 
lands for farming purposes, and for the discharge of such 
other duties as the court may impose on him. They pray 
that said pretended mortgage may be brought into court and 
its validity, amount due thereon, and priority determined, 
They pray that their judgments may be satisfied out of the 
proceeds of said property, and that it may be sold at such 
times and places, in such quantities and upon such terms as 
may be deemed best. Waiving discovery, they pray the writ 
of subpoena, ete. 

To the bill was attached, as an exhibit, the following ad- 
vertisement : 


* VALUABLE LANDS FOR SALE. 


“ By virtue of the power vested in me by a mortgage, executed’ by A. L. 
Maxwell on the roth day of April, 1872, and recorded in the clerk’s office 
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of Jones county, in book T.of deeds, pages 173 and 174, on the 24th day of 
April, 1872, and recorded in the clerk’s office of Twiggs county, Georgia, in 
book O, pages 643, 644 and 645, on the 6th day of May, 1872, I will, on 
Thursday, the 18th day of May, 1875, and from day to day until completed, 
at Griswoldville station, on the Georgia Central Railroad, near the line be- 
tween the counties of Jones and Twiggs, state of Georgia, expose to public 
sale to the highest bidder, for cash in hand, the following described lands, 
situated in the counties of Jones and Twiggs, or a sufficiency thereof to pay 


the debts and interest secured by said mortgage, and all costs, to-wit: 
* * oa * * a x x os x 


“‘ These lands are known as the Griswoldville lands, lying from six to ten 
miles from the city of Macon. The Central Railroad runs through them. 
Upon them are very excellent improvements, a splendid residence, and barns, 
and outhouses unsurpassed. Title in fee simple will be made to the pur- 
chaser and purchasers, as specified in said mortgage. Said lands may be 
sold in lots or together, as I.may be able to realize the best price, and if 


necessary, to sell all for the purposes of said mortgage. 
~ * 7 * « * * * * * 


*‘ Said lands will be sold for the benefit of the estate of Thomas H. Callo- 


way and Charles M. McGehee, beneficiaries in said mortgage. 
“ JOSEPH CALLOWAY, 


“ Executor of Thomas H. Calloway, deceased. 
“ February 16, 1875.” 


The defendant, Joseph Calloway, demurred to said bill. 
He also answered, in brief, as follows: Knows nothing about 
most of the matters set forth in said bill. Upon the death 
of his father, the testator, he and his brother Luke L. Callo- 
way, the executors, discovered that Maxwell was indebted to 
the testator about $12,000 00. Failing to obtain a settle- 
ment from him, they filed a bill for account in the chancery 
court at Knoxville, Tennessee. Pending this litigation he 
proposed to pay them $6,000 00 in settlement of the demand, 
which they agreed to accept. Not having an immediate use 
for the money, they consented to loan it to Maxwell, together 
with an additional $10,000 00, upon his giving abundant se- 
curity by mortgage. Accordingly, on the 10th day of April, 
1872, he executed his note for $16,000 00, together with the 
mortgage referred to in said bill. The contract between Max- 
well and the mortgagees was, that in case he failed to pay the 
sums of money as provided in said mortgage, the latter were 
not to be delayed by the necessity of foreclosing in the courts, 
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but that either one of them might sell all of said lands, or a 
sufficiency thereof to pay all of said indebtedness, after ad- 
vertising the time, place and terms of sale, for the space of 
ninety days in one or more newspapers published in the city 
of Macon, and that the sale should be for cash in hand. 

At the time of the execution of said mortgage, Maxwell 
was indebted to McGehee in the sum of $3,600 00. The 
latter let him have an additional $5,000 00, making $8,600 
in all, for which a note was given, secured by said mortgage. 

Luke H. Calloway has ceased to be an executor of the 
estate of testator, and this defendant is now the sole represent- 
ative. He is simply proceeding to enforce said mortgage as 
provided therein. 

- Tothe answer was attached a copy of the mortgage, as fol- 
lows : 

“ This indenture made and entered into this 10th day of 
April, 1872, by and between A. L. Maxwell, of the city of 
Macon, state of Georgia, of the first part, and Joseph Callo- 
way and Luke Calloway, executors of the last will and testa- 
ment of Thomas H. Calloway, deceased, late of Cleveland, 
Braddy county, Tennessee, and Charles McGehee, of the city 
of Knoxville, Knox county, Tennessee, of the second part, 
witnesseth, that for and in consideration of the sum of $5 00 
in hand paid to the said Maxwell, party of the first part, and 
the other good .and valuable consideration hereinafter ex- 
pressed, the receipt of which is hereby acknowledged, the said 
Maxwell has this day bargained and sold, and doth. by these 
presents, bargain, sell, transfer and convey and confirm ‘unto 
the said Calloway’s executors, etc., and said McGehee, their 
heirs and assigns forever, in fee simple, the following deseribed 
lands and the improvements thereon, situate in the counties of 
Jones and Twiggs, state of Georgia, to-wit: * * * 

“ But this conveyance.is made for the following uses, trusts 
and purposes, and none other, that is to say: that, whereas 
the said Maxwell is indebted to the said Joseph and Luke 
Calloway, executors, in the sum of $16,000 00, by note bear- 
ing even date herewith, and due one year from date, and 
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bearing interest from date at ten per cent.; and to said Mc- 
Gehee in the sum of $8,600 00, by note bearing even date here- 
with, and bearing interest at ten per cent. from date, due one 
year after date, and to secure the prompt payment of both of 
said notes, together with the interest thereon accruing, this 
deed of mortgage is this day made. Now, if the said Max- 
well pay, or cause to be paid, said two notes with the interest 
thereon, and the cost of this proceeding at the maturity thereof, 
together with any additional sum of money that may be fur- 
nished to said Maxwell by the said Calloway’s executors on 
this security, then and in that case, all said land hereby con- 
veyed shall revert and vest in the said Maxwell in fee; but 
in case said sums of money and iuterest here secured, and in- 
tended to be secured, are not entirely paid at the maturity of 
said notes, then the said Joseph Calloway and Luke L. Cal- 
loway, executors, ete., and Charles M. McGehee, or either one 
of them, acting for himself and the others, or their represen- 
tatives or heirs, may sell off said land, or a sufficiency there- 
of, to pay all of said indebtedness and interest, and may sell 
the same in lots separately, or several lots together, as he or 
they may be able to realize the best prices therefor, or all to- 
gether, if necessary to sell to pay said indebtedness, after ad- 
vertising the time, place and terms of sale for the space of 
ninety (90) days, in one or more newspapers published in the 
city of Macon, Georgia, and said sale shall be made for cash 
in hand; and said Calloway’s executors, etc., and said Me- 
Gehee, or any one of them, acting in the premises for him- 
self and the others, shall make the purchaser or purchasers 
of said land, a title in fee simple to said land so sold by them 
or either of them as herein provided, thereby divesting out of 
said Maxwell all right, and title and equity that he may have 
in said land, and vest the same in the purchaser or purchasers, 
as the case may be, after satisfying in full said notes and in- 
terest, and the charges of this proceeding and costs. of sale, 
together with any other sum that may be advanced to said 
Maxwell by either of said parties of the second part hereto ; 











ATLANTA, JANUARY TERM, 1875. 447 


Calloway e¢ a/. vs. The People’s Bank of Bellefontaine ef a/. 






if anything still remains in the hands of said beneficiaries, or 
either of them, the same will be paid to said Maxwell. 

“Tn testimony whereof I, the said Maxwell, do hereunto 
subscribe my name and affix my seal, this the day and date 
first above written.” 

Recorded in the clerk’s office of Twiggs county “on May 
6th, 1872. 

Recorded in the clerk’s office of Jones county on April 
24th, 1872. 

The injunction was granted as prayed for as against the de- 
fendant Calloway, executor, and the hearing of the motion as 
to the other defendants was continued. To this ruling, Cal- 
loway, executor, excepted. 
















D. A. WALKER, for plaintiff in error. 







Lanier & ANDERSON, Hitt & Harris, for defendants. 


McCay, Judge. 


1. The decisions of this court in 1 Kelly, 176; 21 Geor- 
gia, 408 ; 35 Ibid., 344; 7 Ibid,, 184, and the provision of 
the Code, section 1954, whilst they all are to the effect that 
a mortgage in this state conveys no title, no estate, yet they, 
none of them, go to the extent that the mortgagee has no in- 
terest in the thing mortgaged. Indeed, there is nothing in 
these decisions as to the nature of a mortgage, except, per- 
haps, as to the remedy of the mortgagee, that is different 
from the views of courts of equity in England, as to the 
nature of a mortgage. In Addison on Contracts, 297, it is 
said that “a court of chancery regards a mortgage as a mere 
security for the payment of a debt. The mortgagor is con- 
sidered in equity the owner of the estate. This equitable in- 
terest in the land is denominated the equity of redemption, 
and is, in truth, the mortgagor’s old estate unaffected in equi- 
ty by the legal forfeiture, but encumbered with the lien of the 
pledge. There may be a seizin of it just the same as of any 
other estate. It may be devised, granted, mortgaged, or en- 
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tailed with remainders, and it will follow the same line of 
descent, as if no mortgage had been made.” And he refers 
to numerous authorities to sustain this view. This court in- 
tended, doubtless, nothing more than this, when they say that 
a mortgage conveys no title in this state. Our blended system 
of law and equity, makes of a mortgage what it, in fact, is in 
practice, notwithstanding the formal rules of law. Neither this 
court, nor the Code, has said that the mortgagee has no interest. 
The language is, it passes no title. This was true in equity in 
England, and yet a mortgagee was constantly recognized as 
as having an interest, and an interest, too, in the land. So far 
as that interest was concerned, he was treated as a purchaser, 
and not as a general creditor, even by judgment. He could re- 
strain the mortgagor from waste: 3 Atk., 723; Ibid., 210. 
And this is doubtless true under our law. If he took his mort- 
gage without notice of a prior title, he was, and is treated as 
a purchaser: Code, sections 1956, 1957. He may prevent 
the removal of personal property mortgaged, and require 
bond even of a purchaser at public sale: Code section 1968. 
Indeed, we know of hardly any right which a mortgagee had 
in equity in England that he has not here with a mortgage 
drawn to meet his case. It must be noticed that our Code 
does not negative any limitation or right which the parties 
may put in a mortgage. It simply defines what a mortgage 
is, and says, a mortgage, to-wit: a contract containing the 
terms specified, conveys no title. It does not say that the 
parties may not add to these terms other terms; that they 
may not stipulate who shall have the possession, and how the 
pledge may be enforced. ‘The truth is, nothing more was in- 
tended, as we have said, than to declare that in this state a 
simple mortgage was not a title on condition, as it was held 
in the English common law courts, but that it was what the 
English chancery court held it to be, a security, a pledge for 
the payment of money or other liability ; what indeed it, in 
fact, is even in England, since the mortgagor may always 
make it this by appeal to the chancery court. This section 
of the Code does not cover, say a deed absolute on its face, 
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with a parol condition, or even.a written condition as a separate 
instrument. Is not that a title, so far as an innocent pur- 
chaser isconcerned? Nor does it cover any of the cases of 
trust deeds, with conditions of sale and payment, as assign- 
ments for benefit of creditors, etc. Nor is there anything to 
prevent a power of sale. ‘That is more than a mortgage, and 
does not come within the definition. We see nothing in the 
Code to limit the power of contracting as is contended for. 
Men have a right to do with their own as they will, and 
the law ought not to be construed to limit that right, un- 
less it be very plain. “ Consensus facit legem,” is one of the 
most ancient and universal maxims of the law.. Since it is 
not the object of society to limit men in the disposition they 
see fit to make of their own property, unless some decided 
public good is to be attained. This court decided in the case 
of Ross vs. Vason, 37 Georgia, 66, that a power of sale might 
be attached to a mortgage in this state, and we see no reason 
to reverse it. It is in accord with the rulings of the English 
chancery courts, where a mortgage is just what it is here: 
2 Sugden on Vendors, 188; 2 Spence E., 634; 36 Penn., 
151; 2 Story Eq., 1027; Perry on Trusts, 302, etc. The 
idea is, we think, a fanciful one, that such a power is not 
coupled with an interest. The mortgagee has, as we have 
seen,-an interest, and an interest in the thing. It is pledged 
to him; he is a purchaser of that interest, and a court of 
equity will protect him in it, and will protect it for him. We 
see nothing in this declaration of the Code, that a mortgage 
is only a security ; that negatives the idea that a power to sell, 
in a mortgage, is a power coupled with an interest. The two 
ideas are just as consistent and harmonious as the idea of the 
English chancery court as to the nature of a mortgage, was 
with a power of sale. Indeed, it is mainly in chancery courts, 
all of which treat a mortgage as only a security, and uni- 
formly recognize the property to belong to the mortgagee, that 
the whole doctrine of powers to sell, attached to a mortgage, 
is expounded and announced. We are clear, therefore, that 
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this is a good power of sale, and that it may be exercised ac- 
cording to its terms, fairly and honestly pursued. 

2. We recognize the rule that such powers are to be strictly 
pursued, and to be honestly and fairly exercised. It is true, 
too, that if no time, place or manner be pointed out in the 
deed, that the mode ordinarily, pointed out by law for public 
sales ought, in our judgment, to be pursued. This is in ac- 
cord with the spirit of our law as indicated by the provisions 
for executors and trustees: Code, sections 2328, 2567. This 
deed clearly contemplates a public sale. It fixes the time, it 
provides for the advertisement and fixes the time of publica- 
tion; it leaves nothing open but the place; but in effect it also 
covers that. To effect the sale, as contemplated, of these nu- 
merous lots in the two counties in which they lie, at the court- 
house of each county, would require two sales. It is plainly 
contemplated there shall.be but one. The authority also is 
express, to sell in one body if it be thought best. This would 
be impossible if the sale were to be at the two court-houses. 
There is, therefore, in effect, no necessary detail left undeter- 
‘mined by the power itself. We are constrained to say that 
the advertisement, as to the day of sale, is not fixed and 
certain. There is an evident mistake. The day of the week 
and the day of the month are not coincident; which is the 
day intended? As, however, the day is*past and a new,day 
must be fixed, we think that mistake is now immaterial. 

3. The charge of fraud is entirely too vague and indefinite. 
No facts are stated. There is nothing fraudulent in what is 
stated. One, even an insolvent, may bona fide make a mort- 
gage, especially a mortgage to secure a debt then contracted. 
The surplus in such a case is no benefit to himself. ‘The land 
is subject to his creditors: Code, section 1952; 47 Georgia, 82. 
On the whole, we think the injunction ought not to have been 
granted. The charges in the bill make out no equitable 
ground for its use, and we reverse the judgment. 

‘Judgment reversed. 
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BELLE VirGIN et al., plaintiffs in error, vs. Joan T. Wina- 
FIELD, administrator, defendant in error. 






1. Where land was settled on a trustee for the use of the wife and family of 
A, and at the death of A and wife, to their children, and A, purporting 
to act as “trustees of his wife,’’ sold the property to B: 

Held, that on the trial of a bill filed by the children against B’s executor, to 

recoyer the property, A is a competent witness to show that B knew the 

truth as to the trust and its nature, and acted with full knowledge thereof ; 
nor does the death of B render A incompetent, since the issue on trial is 

not any contract between A and B. 

2. In this state, if one buy land and go into possession thereof, with a full 
knowledge, in fact, that this vendor has no right to sell, and no title to con- 
vey, this is evidence to go to the jury, upon the question of the dona fides 
of his possession. 

3. As, in our judgment, the evidence of Weems was both competent and 

material, and had it not been ruled out, would have made a case proper to 

be submitted to the jury on the dora fides of Wiley’s possession, we think 
there ought to be a new trial. 








i 

















Trusts. Witness. Prescription. Possession. Before Judge 
PotrLe. Wilkes Superior Court. November Term, 1874. 









This is the second time this case has been before this court: 
See 51st Georgia Reports, 139. 

The children of John B. and Elizabeth Weems, filed their 
bill against Wingfield, administrator of Nicholas Wylie, de- 
ceased, making, in brief, this case : 

Soon after the marriage of the said John B. and Elizabeth, 
they entered into a contract with each other, and with Samuel 
B. Wingfield as trustee, by which they conveyed to the latter 
all property which should come to the said Elizabeth, as her 
share in the estate of her father, in trust for the sole and sep- 
arate use of the said Elizabeth and her children born, and to 
be born, free from the liabilities, etc., of her said husband. | - 
This instrument further provided that upon the death of the 
husband and wife, the said property, with any accumulations 
that may have been made, should be equally divided between 
the children. The said Elizabeth is dead, but John B. still 
survives. Under this conveyance a certain piece of real es- 
tate in the town of Washington passed to such trustee. With- 
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out any authority whatever, the said John B., on November 
14th, 1863, sold this property to Nicholas Wylie, for $17,- 
500 00, in Confederate money, then only of the value of ten 
cents in the dollar. Wylie purchased with full notice of the 
facts herein charged, both constructive and actual. On Octo- 
ber 10th, 1864, the said Weems and Wylie applied to Sam- 
uel B. Wingfield, as trustee, for a conveyance to said property, 
and by false representations and undue influence brought to 
bear upon him, and upon the said Elizadeth, induced them 
to join in the execution of a deed to said Wylie. For this 
instrument no consideration whatever was ever paid. Wylie 
has been in possession of said property from the time of said 
sale until he died in the year 1871, enjoying the rents and 
profits, worth $1,000 00 per annum. From his death to the 
present time, his administrator has been in full control of the 
same. 

Pray that the aforesaid deeds may be canceled and set aside, 
and the trust restored; that said administrator be required to 
restore the possession of said property and to account for the 
rents and profits. 

The defendant set up title by prescription, relying, to sus- 
tain the same, upon said deeds, and seven years’ possession 
thereunder, before the filing of this bill. 

To meet this defense the complainants amended their bill, 
alleging that Nicholas Wylie at the time of such purchase 
from John B. Weems, not only had full, actual notice of the 
aforesaid trust, but bought with the intent to defraud them; 
that his title and possession were therefore fraudulent and in 
no sense bona fide. 

In the course of the trial the complainants offered the evi- 
dence of John B. Weems to the following effect: Was not 
present when Samuel Wingfield, trustee, made the deed to 
Wylie. No consideration was paid for the same, but the lat- 
ter had previously paid to witness $18,000 00 in Confederate 
money for the premises. It was paid to witness as trustee.. 
Wylie had full knowledge of the trust over said property. 
The notice of the trust was conveyed to him by witness in an 











ATLANTA, JANUARY TERM, 1875. 453 
Virgin e¢ a/. vs. Wingfield. 





interview about the contemplated purchase, and after the 
terms had been agreed on. Witness advised him that he was 
trustee for his wife and children, and that in his judgment an 
order of the superior court was necessary to authorize him to 
make a good title. Wylie replied that he had taken counsel, 
was twenty-one years of age and knew what he was doing. 
When he spoke to witness about the second deed the matter 
was fully discussed, and he remarked that all he wanted was 
the signature of witness’ wife. 

This evidence was objected to by the defendant on the 
ground that Weems was an incompetent witness, as Wylie 
was dead. The objection was sustained, and the complain- 
ants excepted. 

Other evidence was introduced for the complainants, show- 
ing the property in controversy to have been worth from 
$8,000 00 to $9,000 00, and from $700 00 to $800 00 per 
annum rent; that Wylie had moved some outhouses off the 
place worth $750 00; that he had stated his reason for re- 
moving such buiidings and not putting repairs on the place 
was, so that if complainants got the property back they would 

‘ get the goose and not the feathers; that Wylie, for the year 
1866, only gave in town property to the amount of $6,000 00 
for taxation; that he then owned a house and lot in town 
worth $5.000 00 or $6,000 00, besides other property. 

At the close of complainants’ testimony, on motion of de- 
fendant, a non-suit was ordered, and the former excepted. 

Error is assigned upon each of the above grounds of ex- 
ception. 






























Vason & Davis; W. M. & M. P. Resse; Joun C. REEp, 


for plaintiffs in error. 







R. Toomss, for defendant. 


McCay, Judge. 






1. The issue on trial here was the right of the complain- 
ants to this land, and the transaction between Weems and 
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Wylie is not any transaction of the plaintiffs or their agent 
with him. Weems is not the other party to the suit, or one 
of the other parties, nor do the complainants claim under 
him. ‘They propose to prove a fact by Weems, showing Wy- 
lie’s knowledge, and if Weems is to be excluded because that 
fact transpired in a transaction between Weems and Wylie, 
under which the complainants set up no rights, but on the 
contrary repudiate, the death ofa man would almost wipe out 
the evidence of his acts. 

2. We think, too, that Weems’ evidence is material. The 
sole defense of the defendant,is the statute of prescription. 
Under our law that cannot be relied on successfully if the 
possession be fraudulent, or if the color of title be fraudulent. 
This court held, in the case of McAmy vs. Higdon, 50 Geor- 
gia, 629, that one who buys land from a mere squatter, know- 
ing that he is such, cannot rely upon a title so obtained as a 
prescriptive title. Our Code, section 2679, provides that a 
possession, to be adverse, must not have originated in fraud ; 
and again, section 2683, that there must be color of title, and 
that no prescription can be based on a color of title that is 
forged or fraudulent. We have held, in several cases, that 
constructive notice does not make a title fraudulent; that the 
law will not infer fraud in such cases from negligence; that 
the fraud contemplated must be some conscious, actual wrong, 
something which shows that the party charged was acting in 
bad faith, was doing what he must have known was wrong 
and unfair: MceAmy vs. Higdon, 50 Georgia, 629; Smith vs. 
Wright, 43 Ibid., 291; Brown vs. Wells, 44 Ibid., 573. Un- 
der the testimony of Weems it appears that Wylie knew all 
about the trust deed—the right of the children—knew that 
Wingfield was the trustee and not Weems, and that Weems 
had no right to sell; at any rate, under his testimony, the jury 
might have so found. Weare of the opinion that if this be so; 
if Wylie took Weems’ deed, and paid thé Confederate money, 
knowing all the facts and intending to take the risk, hoping 
he would not be disturbed—trading on the power of Weems 
to control his wife and children; if he knew he was getting 
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what Weems had no legal right to sell and put him in pos- 
session of, and was ready to use up the kernel and leave the 
children the husks ; that this is evidence to go to the jury, on 
which it is competent for them to find this deed from Weems 
and the possession acquired under it fraudulent. . 
3. We do not say it was fraudulent, but that under Weems’ 
and the other testimony, the case was one for the jury. If the 
original deed, and the possession was fraudulent—and nothing 
was paid for the second deed—and the trustee got nothing, 
it would be only an additional fraud. All this, however, was 
for the jury. We express no opinion as to what the jury ought 
to find. We simply say that it would not, with Weems’ 
testimony in, be a case for non-suit: See the cases of Gray vs. 
O’ Neal, 12 Georgia, 424. See, also, 17 Georgia, 574; 20 
Ibid., 480; 35 Ibid., 132; 37 Ibid., 26; 26 Ibid., 617; 32 
Ibid., 400. 
These cases establish that if there be any evidence for the 
plaintiff, he has a right to go to the jury. The case of Tison 
vs. Yawn, 15 Georgia, goes very far. 
Judgment. reversed. 




















CHARLES G. PLATEN, relator, vs. JAMES JOHNSON, judge, 
respondent. 






The presiding judge entered on a bill of exceptions forwarded to him, the 
following indorsement: “ You presented a petition for mandamus. I refused 
to make it absolute. This was all that was done by me. I cannot certify 
other matters.” This paper was presented and signed as above stated, 
more than thirty days after the adjournment of the court at which the de- 
cision complained of was rendered, The judge returned it to the except- 
ing party, who filed it and had it forwarded ,to this court, treating it as a 
complete bill of exceptions. Service was not perfected on the defendant | 
within ten days from the date of the indorsement aforesaid. During the 
present term of this court, to which the case was returned, the plaintiff ap- 
plied for a mandamus requiring the judge to specify in his certificate (the 
indorsement aforesaid) the cause of delay in’ signing and certifying the 
same: 
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Held, that as the plaintiff had treated the bill of exceptions, with the indorse- 
ment thereon, as complete, it should have been served on the defendant 
within the time prescribed by law, and as this was not done, a mandamus 
will not issue requiring the judge to do that which when performed would 
not give the case a standing in this court. (R.) 


Mandamus. Practice before the Supreme Court. January 
Term, 1875. 


At the May term, 1874, of Chatham superior court, Judge 
JAMES JOHNSON presiding, Platen asked a mandamus against 
William J. Clements, clerk of said court, requiring him to 
enter a motion for a new trial in the case of Charles G. Platen 
vs. Richard D. Arnold, upon the docket. The mandamus 
was refused. The court adjourned on July 2d. He pre- 
sented his bill of exceptions, containing numerous recitals 
and assigning various errors, upon which the judge indorsed 


as follows: 


“CHAMBERS, August 24th, 1874. 
“You presented a petition for mandamus. I refused to 


make it absolute. This is all that was done by me. I can- 


not certify other matters. 
(Signed) “J. Jounson, Judge 8. C. C. C. 


This bill of exceptions was filed and forwarded to this court. 
It was not served on the defendant therein until January 22d, 
1875. 

Platen presented his petitition for a mandamus against 
Judge Johnson, requiring him to show cause why he should 
not state in his certificate to the aforesaid bill of exceptions, 
the cause of delay in signing and certifying the same. He 
alleged that on July 23d, 1874, he mailed to Judge Johnson 
a bill of exceptions in the aforesaid case, which said judge re- 
turned on the 27th of same month, with his objections, in 
writing, to signing the same, indorsed thereon. That on Au- 
gust the 20th, he forwarded the bill of exceptions now in this 
court which was returned with the aforesaid certificate. 

The mandamus was refused, the court enunciating the prin- 
ciples embraced in the above head-note. 
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CHARLES G. PLATEN, in propria persona, for the relator. 
No appearance contra. 
McCay, Judge. 


We granted a mandamus to perfect the record in this case, 
on the idea that the original bill of exceptions was served. It 
now appears that this was not the case. The record, when it 
came here, showed that it was offered to be filed in the clerk’s 
office within the fifteen days fixed by the statute, Code, 4262, 
after the signing of the certificate. The refusal of the clerk 
to permit the filing, we have corrected, and under our order, 
he has sent up the record.. It now appears that the original 
bill of exceptions, as signed, was never served on the defend- 
ant in error within ten days after signature by the judge, 
as required by section 4259 of the Code. This is fatal. The 
only reply to this is that the certificate does not show that the 
certificate was within thirty days, as required by law, and that 
it was necessary to explain that before the case was completely 
here. But the whole case goes on the idea that the certificate 
was made before the offer to file, and the record is here on 
that assumption. The motion to have the judge corfect his 
certificate by explaining the cause of the delay, is only to 
make the record show on its face the facts. This case was 
not-served on the defendant according to law, and must be dis- 
missed. It would be a simple waste of time, paper and offi- 
cial action, to cause the judge to explain the reason of the de- 
lay in signing the bill of exceptions when, in fact, if that ex- 
planation were now in the certificate, the case would necessa- 
rily have to be dismissed, because no notice was given to the 
defendant in error, as the law requires, within ten days after 
the-signing of the bill of exceptions. 

Mandamus refused. 


VOL. LIV. 30. 
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Patrick Roacg, plaintiff in error, vs. HENRY SULTER, de- 
fendant in error. 


1. When a bill of exceptions was filed to the judgment of the city court of 
Savannah, on the ground that the verdict was contrary to the evidence, and 
was dismissed by this court : ' 

Held, that the party complaining might still file a certiorari to the superior 
court within three months from the dismissal of the case in this court. 

2. Under the facts as set forth in the record, it was not error in the judge of 
the superior court of Chatham county to refuse to sanction the certiorari. 
Substantial justice, according to the evidence, was done by the verdict of 
the jury. 


Certiorari. Statute of limitations. New trial. Before Judge 
JAMFS JOHNSON. Chatham county. At Chambers. June 25, 
1874. 


At the May term, 1873, of the city court of Savannah, the 
above stated cause was tried, and resulted in a verdict in favor 
of the plaintiff, Sulter. Roach brought said cause, by writ 


“of error, to this court. All the errors complained of may be 
comprised in the two general grounds that the verdict was 
contrary to the law and the evidence. No motion for a new 
trial was made. When the case was called in this court, on 
motion of counsel for defendant in error, the writ of error 
was dismissed: See 51 Georgia Reports, 169. This judgment 
was entered in said city court on June 22d, 1874. On June 
25th Roach presented his petition for certiorari to the judge 
of the superior court, who refused to sanction the same. To 
this ruling the petitioner excepted. 

One ground of objection to the petition was that it was too 
late. The other, that substantial justice had been done by the 
verdict. To report the latter would illustrate no principle of 
law. 


JoHN M. GUERRARD, by brief, for plaintiff in error. 


T. R. Mixts, Jr., by A. B. Surry, for defendant. 
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McCay, Judge. 


1. The constitution gives a writ of error to this court from 
the decisions of the city court, and there is, also, by the con- 
stitution, a certiorari allowed to issue by the judge of the su- 
perior court to correct the errors of all inferior judicatures. 
On the writ of error filed to this court the plaintiff’s case was 
dismissed. Until that dismissal was had the case was not 
finally disposed of by the city court. Its judgment was sus- 
pended, superseded by the writ of error. Under the decision 
of this court, in 22 Georgia, 359, the party had his three 
months from the dismissal to apply for his new proceeding. 

2. But we think. the court was right in refusing the certi- 
orari on the merits. It is true that the weight of evidence 
was in favor of the idea that this was a mortgage and not a 
sale. But the papers and the evidence of the plaintiff were 
on the side of a sale, and it was competent for the jury, under 
the evidence, so to find. Under this view of it, is not the 
verdict sustainable by the evidence? The wagons and the 
harness seem to be still intact, and even the defendant below 
admits that it was the interest of both parties that the horses 
bought should take the place of the mules. This would 
leave in the possession of the defendant in the action in the 
city court a plenty of property to justify the verdict. A 
money verdict was competent, in the election of the plaintiff, 
under section 3564 of the Code.. On the whole, as substan- 
tial justice is done, as the certiorari turns upon a purely 
technical idea, and the verdict is for about what the defendant 
himself admits he is due the other, we think the verdict 
ought to stand. 
Judgment affirmed. 


OaxkLey Mitts Manvuracturtne Company, plaintiff in 
error, vs. E. A. NEESE, for use, etc., defendant in error. 


When, in a suit for flooding plaintiff’s land by back-water from a mill-dam, it 
appeared that the defendant had an undoubted right to flow the water over 
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the land of plaintiff, to the extent that it was overflowed by a dam existing 
in 1857: 

Held, that a verdict for the plaintiff for $550 00 damages is not sustained by 
proof that there is at present a greater overflow than was in 1857, and , 
that more land is covered, there being nothing in the evidence to show 
how much more, or any evidence to indicate the amount of the damage 
caused by the increased overflow, 


Damages. Before Judge Knicut. Cobb Superior Court. 
November Term, 1873. 


A report of this case is unnecessary. 


W. T. & W. J. Winn; Georce N. Lester, for plaintiif 
in error. 


C. D. Puruurrs, for defendant. 


McCay, Judge. 


No attack was made at the trial on Denmead’s deed or grant. 
Under that he had an unquestionable right to back water up- 
on lot number one thousand and ten, to the extent his then 
dam did back it, and the defendants having bought his mill 
tract, the easment on lot number one thousand and ten passed 
to the defendants. It is very clear, therefore, that the wrong 
done the plaintiff, if any, is the increased flow of the present 
back-water over and above what Denmead’s deed allowed. 
As the evidence appears of record, there is absolutely no testi- 
mouy to show how much damage is done the plaintiff’s land 
by the present dam, more than was done by the old or Den- 
mead’s dam. There is some evidence that the présent dam 
raises the water higher upon plaintiff’s land than Denmead’s 
did, but there is not a particle of proof showing how much 
higher, or how much more land is submerged. Mrs. Neese, 
the real plaintiff, says a “small quantity,” but even she does 
not fixed the number of acres or its annual value. It appears 
by two or three witnesses that the whole of the land overflowed 
belonging to plaintiff is about fifteen acres, but how much of 
this is the result of the new dam, does not appear from any 
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witness. Mrs. Merrett’s testimony has reference only to the 
state of things before Denmead’s deed. As a matter of course 
Denmead had a right to back water further back than Mer- 
rett did, else why should he need a new grant? And it is 
conclusively shown from the testimony that Denmead’s dam 
was higher than Merrett’s, At last, as it appears from the 
evidence, the only question before the jury was whether the 
present dam flowed the water on to plaintiff’s land more 
than Denmead’s did, and if so, how much more, and what 
was the damage caused by this additional flow? Upon this 
point, as we have said, there is some evidence that there is 
more land overflowed by the present dam than by Denmead’s, 
but how much more does not appear from any witness, nor 
is there even an estimate of the damage caused by the increase. 
The jury seem to have found the damage caused by the whole 
overflow. That they had no right, under the evidence, to 
do. Denmead’s deed is conclusive, and his right is upon 
the lower lot. And the defendants are not liable, except 
for the increase—for the damage caused by the overflow, by 
the present dam, more than was caused by Denmead’s dam. 
Denmead’s rights passed to the defendants, and to give dam- 
ages fur any portion of this overflow upon lot number one 
thousand and ten, that is not greater than Denmead overflowed 
it, isa wrong to the defendants, and is charging them with 
damages for doing that which they have bought the right to 
do. We think, therefore, this verdict is without evidence to 
sustain it. It may be that there is a greater overflow than 
was there during Denmead’s time, and if there be the defend- 
ants are liable, but proof that the overflow is greater is not 
enough. The jury have no right to guess; it should appear 
by the proof. Mrs. Neese says a small quantity, but that is 
too indefinite. We are free to say that we consider the rela- 
tive height of the two dams as affording the strongest proof 
whether or not there is a greater overflow. It seems to us 
absurd to say that a dam of the same or a less height than 
Denmead’s would raise the water higher. The laws of nature 
would seem to contradict this, Ifthe pond fills up it will be 
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. shallower, will not hold as much water, but when the water 
gets to the top of the dam it will run over, and it cannot, as 
it seems to us, back the water except to a point up stream on 
a level with the top of the dam; it would do that with a full 
pond when the dam was new, and it would do no more at 
any other time, because it is impossible it should do so. An 
obstruction in a stream cannot back the water except to a 
point up the stream on a level with the top of the obstruction. 

. There may be some mistake about the relative height of these 

two dams, or the witnesses may be mistaken as to the in- 

creased overflow; but if the height of the dams is the same, 
we are incredulous as to an increased overflow. Denmead may 
have worked his water more constantly, or his dam may have 
been leaky; but a good dam of say seven feet, cannot back 
the water-higher than on a level with its top. 

. Judgment reversed. 


A. J. WituramMs & Company, for use, plaintiffs in error, vs. 
Nancy S. TerRE LL, executrix, defendant in error. 


One who purchases mortgaged property, prior to the commencement of statu- 
tory proceedings to foreclose, and who is not a party to such proceedings, 
is not bound by the judgment of foreclosure, and may, when the mortgage 

fi. fa. is levied, go behind the judgment and set up that the mortgage was 
barred by the statute of limitations at the date of the filing of the petition 
to foreclose, 


Mortgage. Statute of limitations. Judgments. Before 
Judge BartLert. Morgan Superior Court. September Ad- 
_ journed Term, 1874. 


The mortgage in this case was executed on May 7th, 1860. 
Proceedings to foreclose were instituted on May 7th, 1870. 
Claimant’s testator acquired title to the property in contro- 
versy after the execution of the mortgage but before the com- 
mencement of the proceedings to foreclose. She sought to 
set up the statute of limitations of March 16th, 1869. This 
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the court permitted over the objection of plaintiffs in fi. fa., 
and to this ruling they excepted. 


A. G. & F. C. Foster, for plaintiffs in error. 


Biutuups & Brosston, for defendant. 


McCay, Judge. 


This case turns upon the sole question as.to whether the 
judgment of foreclosure against the mortgagee concludes the 
claimant. Under our Code, a mortgage may be foreclosed 
either by. personal service on the mortgagor or by publica- 
tion. It is expressly provided (section 3965,) that if neither 
the mortgagor, nor his special agent or attorney, sets up any de- 
fense, it shall not be competent for any third person to do so. 
It follows, therefore, that this claimant, not only was not’a par- 
ty to the proceeding to foreclose, but that it was not competent 
for him, on his own motion, to have appeared and defended, 
Can it be possible that it was the intent of the law that one 
not a party, should be absolutely bound by a judgment against 
a third person, declaring this land to be subject to the mort- 
gage, fixing the amount of it, declaring it still to be subsist- 
ing, ete., and that, too, when at the date of the proceedings 
the mortgagor had parted with all interest? It must be ad- 
mitted that the decisions of this court leave the subject in 
some doubt; in other words, they cannot be reconciled. In 
3 Kelly, 174, the court, in pretty plain language, declares 
that one occupying the position of the claimant could be 
heard when it was attempted to enforce the judgment of fore- 
closure against him, whilst in 18 Georgia, 476, it is expressly 
decided that the judgment is conclusive that the purchaser 
bought the land subject to the judgment the mortgagee 
might afterwards obtain against the mortgagor on foreclosure. 

.In 19 Georgia, 14, it is plainly and distinctly decided the 
other way, to-wit: that the purchaser might go behind the 
judgment and attack the validity of the original mortgage. 
It is true, only two judges sat in this case, though one of 
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them, Judge BENNING, delivered the opinion in 18 Georgia, 
476. It is said by Judge WARNER, in Guerrin vs. Danforth, 
45 Georgia, 493, that this case seems to have been differently 
decided when it came again before the court in 22 Georgia, 22. 
But on looking closely into the case, it seems that it turned 
not on the right to defend, not on the conclusiveness of the 
judgment, but on the validity of the defense. The parties 
had gone into the defense, and the decision was that the de- 
fense, as made out, was not a good one, so that this case in 22 
Georgia Reports is rather an authority for than against the 
right to go behind the judgment. It is decided in 27 Geor- 
gia Reports, 347, that the purchaser is not concluded by the 
judgment, and again in the 30th Georgia Reports, 707, so 
that the decisions seem to be five to one in favor of the right 
of the claimant to go behind the judgment, and, on _princi- 
ple, this would seem to be right. It is a general, rule, that 
the acts or admissions of one who has parted with his title 
at the time of the acts or admissions are not evidence against 
the purchaser: Settle vs. Allison, 8 Georgia Reports, 201; Gill 
vs. Shorter, 32 Ibid, 688. If this be so, is it not anomalous 
to say that a mortgagor who has parted with his title and has 
no longer any interest in the land, should, by his acts, con- 
fessions or neglect, be able to charge it conclusively by a judg- 
ment? In Walgrove vs. Spence, 20 Wendell, 260, it is held 
that a decree in chancery against the mortgagor foreclosing 
the equity of redemption, does not bind a purchaser from the 
mortgagor before the filing of the bill. The court says, that 
to bind one by a judgment he ought to be a party or a privy 
to it. A vendee is never bound except by acts done by his 
vendor before his purchase. He buys subject to all his ven- 
dor has done. But after the title has passed out it would 
seem contrary not only to all rule, but to the principles of 
justice to make it competent for the vendor, by any act of his, 
* to conclude the purchaser. This, it will be remembered, is 
not a judgment against the mortgagor. It is a quasi judg- 
ment in rem, a judgment as against the mortgagor; that the 
land is subject to the mortgage, and thag it, the mortgage, is 
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a present subsisting charge on it. What security has the 
claimant that the judgment is right? The mortgagor did not 
have any possible interest in preventing the judgment. He 
had parted with all interest in‘the land, and the judgment did 
not bind him personally. On the whole, we feel bound to 
decide that the judgment does not conclude the purchaser who 
has bought before the commencement of proceedings to fore- 
close. If the mortgagee wishes to bind him he must make 
him a party. Perhaps to do this he may have to file a bill. 
But unless this be done the purchaser may resist the judg- 
ment by any defense the mortgagor would have had. 

Judgment affirmed. 


ArtHor J. Burts, plaintiff in error vs. THomas Puau, next 
friend, defendant in error. 


1. Where an application was made by the next friend of minor children to 
the ordinary for twelve months’ support, and it appeared that the return of 
the commissioners was entered upon the appraisement and of the same date 
thereof : 

ffeld, that it was not error in the Court to permit the return to go in evidence, 
even though there was no other affirmative evidence of notice to the ad- 
ministrator of the appointment of the commissioners. 

2. It is competent to show by parol, that the administrator appeared before 
the commissioners to set apart a year’s support, and consented to, or aided 
in, their report. Such an appearance would be a waiver of notice, and 
may be relied on in the absence of other evidence. 


Administrators and executors. Year’s support. Evidence. 
Notice. Before Judge BarTLeTr. Baldwin Superior Court. 
August Term, 1874. 


Thomas Pugh, as next friend for the minor children of N. 
J. Pugh, deceased, brought complaint against Arthur J. Butts, 
as security upon the bond of John R. Tucker, administrator 
of said deceased, for $549 66, with interest from October 16th, 
1868, it being the amount allowed by judgment of the court 
of ordinary for a twelve months’ support of such minors: 
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The declaration alleged that the administrator had moved 
without the limits of the state. The defendant pleaded that 
no such allowance had ever legally been made. 

The plaintiff offered in evidence the inventory and appraise- 
ment of the goods and chattles of N. J. Pugh, deceased, up- 
on which was entered the return of commissioners to set 
apart a year’s support, allowing all of the property embraced 
in such inventory for such purpose. The inventory and re- 
turn were both dated October 16th, 1868. 

Also, a petition by Thomas Pugh, as next friend, for the 
appointment of commissioners to set apart such allowance, 
with the order of ordinary thereon dated October 5th, 1872. 

Also, an order allowing such return, passed at the August 
term, 1872, of the court of ordinary. 

To this entire record, offered in evidence as aforesaid, was 
attached the following order: 


“The above and foregoing being real, it is ordered that the 


same be recorded, the same being approved. 
(Signed) “M. R. Betu, Ordinary B. C. 
“ August 12th, 1872.” 


Amongst other grounds, the defendant objected to the above 
testimony because there was no evidence that the administra- 
tor was notified of the appointment of the commissioners to 
set apart the twelve months’ support. The evidence was ex- 
cluded. F 

The plaintiff then offered to show by parol that the ad- 
ministrator had such notice, and had, in fact, agreed to the 
judgment of the court of ordinary making such allowance. 
This the court refused to permit. 

The plaintiff offering no further testimony, his case was 
dismissed. Subsequently he moved to have it reinstated on 
the ground that the court had erred in the above rulings. The 
motion was sustained and the defendant excepted. 


Crawrorp & WILLIAMSON, for plaintiff in error. , 
Sanprorp & FurMAN, for defendant. 
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McCay, Judge. 


1. During the term it was competent for the court, in its 
discretion, to entertain a motion to reinstate the dismissed case, 
either because of error in its judgment, or on new cause 
shown. Hence, as the facts of both judgments are in the 
record, we think they are all before us. We have, at this 
term, in the case of Barnes et al vs. Underwood, administra- 
tor, 54th Georgia Reports, 87, affirmed the case of Davie vs. 
McDaniel, 47th Georgia Reports, 195. The court of ordi- 
nary, under our law, is a court of general jurisdiction as to 
the matter of intestate estates, and its judgments are enti- 
tled to all the respect and presumptions of such courts. The 
statutes requiring petitions in writing, the record of them, 
and what they shall contain, do not make the judgments void 
if they do not show these requirements to have been com- 
plied with. They are amendable. They stand as the laws 
requiring declarations and other forms in the superior court, 
and the judgment is not void if they do not appear. 

2. In this case, however, we think there is evidence of ser- 
vice. The appraisement is the administrator’s own return ; 
as it is found in the office, the presumption is that the admin- 
istrator filed it there, as it was his duty to do: Code, section 
2517. On that appraisement, on the same paper, and of the 
same date of it, is the report of the commissioners. How 
did it get there on that day? Is not the presumption of no- 
tice almost irresistible? Besides, the parties offered to prove 
that the administrator was present, aiding and consenting to 
this setting apart. Necessarily, such proceedings are in 
pais, not before a court of record, and the presence of the 
administrator, and his consent, might be proven by’ parol. 
If he was present and showed the property, and was consult- 
ed with by the commissioners, ought he to be allowed to set 
up want of notice? It appears that the returns, and, indeed, 
all the papers in this office, are confused, and many of them 
missing, and we think great latitude ought to be allowed in 
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such cases. The report, it is true, is not very definite, but 
we think the parties may (if they can) show what was the 
true value of the things set apart, on the trial. 

Judgment affirmed. 


CHARLES Cook, plaintiff in error, vs) THE Mayor AND 
CouncIL OF THE City oF Macon, defendant in error. 


A municipal corporation is not liable to an action for damages for the illegal 
arrest of a citizen by one of the police officers of the city. For such ar- 
rest the officer is himself liable, 


Municipal corporations. Damages. Officers. Before Judge 
Hiuu. Bibb Superior Court. April Adjourned Term, 1874. 


Cook brought case against the Mayor and Council of the 
City of Macon for $20,000 00 damages, alleged to have been 
sustained by reason of his illegal arrest by a police officer of 
said city. The defendant pleaded the general issue. A ver- 
dict was returned for the plaintiff for $500 00. The defend- 
ant moved for a new trial because the verdict was illegal, in 
this, that a police officer appointed by a city is not its agent 
or servant so as to render it responsible for his unlawful and 
negligent acts in the discharge of his duty as such police 
officer. 

The motion was sustained, and the plaintiff excepted. 


WuirtLe & Gustin; R. W. Srusss, for plaintiff in 
error.” 


Hitt & Harris; R. W. Jemison, for defendant. 


McCay, Judge. 


Whilst it must be admitted that the authorities on the sub- 
ject of how far and under what circumstances a municipal 
corporation is liable for the acts of its agents, are not uniform 
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or satisfactory, yet we think it will be found that the current 
of the authorities is almost uniform that it is not liable for a 
trespass or assault by a police officer. If he has authority to 
arrest, then nobody is liable, if he has not, then he is acting 
wilfully on his own responsibility, and in such cases the rule 
of respondeat superior does not apply. But the authorities 
place this kind of a servant on special grounds. He is a 
peace officer; his duties do not lie in the line of the special 
private duties or rights of the corporation, but they are du- 
ties connected with the public peace in which the state is in- 
terested, and in a very wide sense he is a state officer; many 
of his duties are duties connected with the prevention and 
punishment of crime: See Dillon on Municipal Corporations, 
sections 33, 34, 149, 773; and as to such officers, the ruling 
is almost universal that the corporation, though it appoints 
them, is not liable for torts committed by them: 1 Allen, 172, 
417; 31 Maryland, 462; 31 Alabama, 469; 9 La. An., 461; 
17 Gratt, 375. For these reasons we affirm the judgment. 

Judgment affirmed. 


WituiAM A. CRUTCHFIELD, plaintiff in error, vs. Joun P. 
CaLLAway ¢é al., defendants in error. 


Crutchfield sued out an attachment against Callaway & Small for the pur- 
chase money of a horse and buggy in the possession of the defendants. 
More than twenty days before the return term of the attachment, he filed 
in the clerk’s office a declaration, not referring to the attachment, against 
Callaway, Small & Muntfort, as acceptors of a bill of exchange, and O. T. 
Muntfort, drawer; process was annexed and Small served, and the others 
returned not to be found. No declaration was filed in the attachment 
proper, but the plaintiff caused a notice to be served on Small, that the at- 
ment was pending, and that a declaration was filed. This notice was di- 
rected to Callaway, Small & Muntfort, and contained an indorsement by 
the sheriff that Callaway was not to be found. Callaway & Small re- 
plevied the property. Small filed a plea to the declaration against Calla- 
way, Small & Munfort, and Muntfort as drawer. The jury found a verdict 
against Callaway, Small & Muntfort, and against the securities on the re- 

plevy bond : 
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Held, that it was not error in the judge to arrest the judgment, as the verdict 
did not conform either to the attachment or tothe declaration which was 
sued out regularly and served. 


Judgments. Verdict: Attachment. Before Judge H1Lt. 
Bibb Superior Court. October Term, 1874. 


The facts of this case are fully stated in the above head-note. 
A. Prouprit, by Samvet HA tt, for plaintiff in error. 


C. B. Wooten, by Wurttr_Le & GusTIN, for defendants. 


McCay, Judge. 


It is impossible to draw any thread through this judgment, 
and the pleadings and proceedings in either branch of them 
before the judgment, so as to make it harmonize with them. 
If the case is to be treated as an ordinary suit then the judg- 
ment against the security on the replevin bond is wholly out- 
side of the pleadings. If the case is to be treated as an at- 
tachment then there was no declaration filed. We do not say 
that the plaintiff is without a remedy; all we decide is that 
his judgment is irregular, so defective as that it has no foun- 
dation in the pleadings. We think the court was right in 
arresting the judgment, leaving it to the plaintiff to take such 
steps in the future as he may, under his pleadings, have a 
right to take, and to apply for such amendments as he may 
have a right to have. 

Judgment affirmed. 


JaMEs ©. McBurney, plaintiff in error vs. THomas H. 
Harris et al., defendants in error. 


1. H. & M. carried on a hotel, in partnership, for three months, M. owning 
the house and furniture. At the end of this time H. leased the house from 
M. and bought the furniture, giving his notes for $10,000 00 therefor. H. 
alleging that he had been deceived as to the value of the furniture, the 
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parties had a settlement, at which $2,000 00 was taken off the price, H, 
credited with a sum which had been paid, and new notes were taken for 
the balance. Afterwards, and after H. had used the furniture nearly three 
years, M., by H’s consent, when the lease had not expired, leased the 
house and sold the furniture on hand to W., M. agreeing to settle with H.: 

Held, that on a settlement M. is only chargeable with the value of the furn- 
iture at thetime of the sale to W. 

2. When on the trial of a bill filed by H. against M. for a settlement, M. had 
sworn that at the time the $2,000 00 was deducted from the original 
$10,000 00, and certain payments allowed and new notes given, all accounts 
and demands then existing between the parties were included, and H. 
contradicted this and set up that M. owed him on the partnership matter, 
it was error in the Court to refuse to permit the counsel of M., in his argu- 
ment to the jury, to discuss the rights of the parties under the settlement, 
and force him to elect whether he would stand by it or go behind it, 


Partnership. Lease. Settlement. Attorney. Argument 
of counsel. Before Judge Hiti. Bibb Superior Court. April 
Term, 1874. 


Reported in the opinion. 


Lanier & ANDERSON, Hitt & Harris; WHITTLE & 
Gustin, for plaintiff in error. 


J. & J. C. RuTHERForD, for defendants. 
McCay, Judge. 


It appears that McBurney and Harris were partners in a ho- 
tel, McBurney owning the house and the furniture. Harris, 
after a while, bought the furniture, and leased the house for 
five years. ‘The price paid for the furniture was not definitely 
fixed, thought notes were given based on a former appraise- 
ment.. Harris complaining, the parties had a settlement, and 
$2,000 00 was taken off the price, various credits put upon 
the debts, and new notes taken for the balance. On the trial, 
McBurney testified that this settlement included all demands 
of both parties up to the date of the new notes, Harris said 
that nothing was included but the deduction and certain cash 
payments he had made. After about three years, Harris gave 
up his lease, and McBurney made a new lease to Wheelan, 
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and sold Wheelan the furniture as his. Harris consented to 
this, provided McBurney would settle with him. The jury, 
by their finding, charged McBurney with the price Harris 
had agreed to give for the furniture. During the argument 
the judge refused to permit McBurney’s counsel to discuss 
before the jury what would be the rights of the parties in case 
the jury should consider there had been no general settlement 
at the giving of the new notes, as well as what would be their 
rights if there was, the court holding that he must choose 
whether to abide by the settlement or not. 

1. We think the jury was wrong in charging McBurney 
with the price of the furniture, as Harris had agreed to pay — 
for it; that is, to treat the sale as rescinded. Harris had the 
use of it for three years; was he to have all that for noth- 
ing? Was the wear and tear of it nothing? Evidently the 
real intent was for McBurney to buy back the furniture, to 
take it off Harris’ hands at its worth. He got from Whelan 
far less than Harris had given for it, and it was doubtless 
worth far less. In fairness and equity, Harris ought only to 
be allowed the worth of it at that time. As no price was 
agreed on, a quantum valebat was the true sum to charge Mc- 
Burney with. 

2. We think, too, the court had no right to limit the counsel 
as he did. Both views of the case were before the jury, and it 
was for them to determine which they would take under the 
evidence, and it was the right of the counsel to discuss the 
result according to either view. The record in this case is very 
voluminous, and many questions are made which we think 
immaterial, but we grant a new trial on the two grounds we 
have specified. 

Judgment reversed. 
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JAMES C. McBurney, plaintiff in error, vs. PATRICK WHEE- 
LAN et al., defendants in error. 


The lessor and lessee of a hotel were at issue, the lessor insisting that the 
lessee had procured the house by false representations and was damaging 
the reputation of the house by bad management, by keeping a bad hotel, 
and permitting disorder, etc., and the lessee denying this and insisting that 
the lessor had damaged him in various ways, and especially by suing out 
processes against him, levying on his furniture, etc., etc., without just cause. 
The counsel of the lessor asked the court to charge the jury, “ that if they 
believed from the evidehce that the only damage, if any, the lessor had 
done the lessee or his business, was in the assertion of his legal rights by 
using the ordinary process of the courts, and that he resorted to them in 
good faith and for the purpose only of protecting and securing his legal 
rights, such damage, if any, ought not to be allowed against the lessor,” 
which charge the court refused to give: 

Held, that this was error. 


Damages. Lease. Landlord and tenant. Before Judge 
Hitt. Bibb Superior Court. April Term, 1874. 


This case is sufficiently reported in the above head-note. 


LanieR & ANDERSON, Hitt & Harris; WHITTLE & 
Gust1N, for plaintiff in error. 


J. & J. C. RurHERFoRD, for defendants. 


McCay, Judge. 


We think the charge as asked ought to have been given. 
If the party had only the purpose indicated, that was suffi- 
cient. If he intended oppression by a misuse of the process 
any way, the jury were authorized, under this charge, to find 
against him, and we think the judge was too exacting in re- 
fusing the charge, because it did not also put the hypothesis | 
of using the process in a legal way. Besides, it was compe- 
tent for the court to have explained to the jury that an ille- 
gal use of the process would be just as illegal as an illegal 
suing out. As the case stood, we feel that the charge refused 
ought to have been given, and that the refusal was an injury 
to the plaintiff in error. We reverse the judgment the more 

VOL. Liv. 31. 
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readily because our opinion is, that under the evidence the 
jury have given heavy damages, and such as the evidence 
must be strained to sustain. 

Judgment reversed. 


Jacos O. Repwineé, plaintiff in error, vs. THE Gate Crry 
LoAN AND Buripine AssocraTion, defendant in error. 


1, When a petition to the superior court in December, 1865, for the purpose 
of obtaining a charter, failed to set forth the objects of the corporation, it 
was competent for the court, in granting its assent, to specify the objects, 
and to set forth the terms on which the charter was granted. 

. There was no error in the judgment granting a new trial in this case, 
The contract was not usurious on its face, and there was nothing in the 
evidence to show that it was in fact the purpose of the parties to evade the 
ustiry laws, ‘ 


Corporations. Charter. Practice in the Superior Court. 


Usury. New trial. Before Judge Hopkins. Fulton Su- 
perior Court. October Term, 1874. 


One of the questions presented by the record in this case 
was whether the defendant in error was a corporation. It 
appeared that certain persons petitioned the inferior court of 
Fulton county to be incorporated under the name of the 
Gate City Loan and Building Association, with a capital of 
not exceeding five thousand shares, in shares of $1 00 each, 
to be paid by successive monthly installments of $1 00 each 
share, so long as the said corporation shall continue, with 
power to appoint all proper officers and fix their salaries, and 
to make such needful constitution, by-laws and regulations as 
they may desire; not repugnant to the laws of the state, etc. 
That at the December term, 1865, of said court, an order was 
passed granting the charter, setting forth in full the objects 
and terms thereof. 

The facts upon which the second head-note was based were 
substantially the same as presented by the case of Parker vs. 
Fulton Loan and Building Association, 46 Georgia, 166. 





ATLANTA, JANUARY TERM, 1875. 475 


Redwine vs. The Gate City Loan and Building Association. 


The jury found for the defendant. The plaiutiff moved for 
a new trial, because the verdict was contrary to the evidence 
and the charge of the court. 

The court had instructed the jury that the papers intro- 
duced did not disclose an agreement which was illegal or 
usurious, and that their construction was for the court. 

‘The motion was sustained, and defendant excepted. 


P. L. Mynatr; Cottier & Couuier, for plaintiff in 
error, 


N. J. HamMonpn, for defendant. 
McCay, Judge. 


1. The petition for the charter, whilst it did not go into 
detail, did state, by the very name it asked to have, the sub- 
stance of the business. But we think the petition and the 
order is to be taken together, and when both show what the 
intent is, it is sticking in the bark to say that it is the petition 
alone that is to be looked to. 

2. We do not care to go over the argument and authorities 
made and referred to in the case of Parker vs. Fulton Loan 
and Building Association, 46 Georgia, 166. We see no 
reason to change that decision, but are rather confirmed in 
our views by new investigation. Nor is there anything here 
to alter the rule. True, there is some evidence that Mr. 
Redwine’s sole object was to borrow money, and that Mr. 
Wallace knew this. But the whole case shows that Red- 
wine was not an original contractor with the association. He 
bought out and took the shares. of one of the original mem- 
bers, and Mr. Wallace, though he was an agent of the com- 
pany, was, in this transaction, the agent of the buyer and 
seller of the stock, and not acting as the agent of the com- 
pany. If the original stockholder’s contract was not usu- 
rious, but made for the real purposes of the charter, then it 
was not made illegal by his selling out to Redwine. 

Judgment affirmed. 
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JAMES A. FANNIN, plaintiff in error, vs. Joon DurpIn et al., 
defendants in error. 


When a proceeding was had in 1869, to reduce a judgment under the act of 
1868, and the plaintiff in the original judgment took issue on the defend- 
ant’s grounds, and that issue was tried by a jury, who reduced the judg- 
ment, and the plaintiff entered up a new judgment founded on this verdict, 
caused execution to issue, and had property sold thereunder, and participa- 
ted in the proceeds, and afterwards, in 1873, moved to set aside the judg- 
ment entered up by him in 1869, on the ground that the pleadings on said 
motion to reduce, showed no legal ground for reduction, and that the judg- 
ment was therefore illegal : 

Held, that having tendered an issue upon the defendant’s motion, and gone to 
the jury on such issue, and accepted the verdict by entering up judgment 
thereon, etc., he is too late, after the lapse of three years, to object to the 
sufficiency of the motion. 

WaRNER, Chief Justice, dissented. 


Judgments. Relief act of 1868. Statute of limitations. 
Before Judge BartLerr. Morgan Superior Court. Sep- 
tember Term, 1874. 


A report of this case is unnecessary. 


ReeEsE & REESE, for plaintiff in error. 


Fannin & Briuups; A. G. & F. C.’Fosrer; T. H.S. 
Brosston, for defendants. 


McCay, Judge. 


The facts of this record do not present a case standing on 
the same footing as the case of Tison vs. McAfee, 50 Georgia, 
382, and other cases of like character decided by this court. 
In these cases, my judgment was based on the idea that the 
judgment sought to be set aside by a motion made years after 
its rendition, was a decision of the court which made it, and 
that, under our law, if it was wrong, it could only be correct- 
ed by a writ of error to this court. As the party complaining 
had failed to file his bill of exceptions within the time pre- 
scribed by law, he could not cure his laches by asking the 
court rendering the judgment to set it aside and assign as error 
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the refusal of the judge thus to correct his own errors. It is 
obvious that this reasoning can only apply to judgments 
which, in their nature, are decisions of the judge, such as 
motions and the like, when the mind of the judge is express- 
ly, or by implication, upon the point at issue, and when the 
judgment is his conclusion of the law upon the facts of the 
ease. In other words, a bill of exceptions must lie to the 
judgment or decision; the matter must be that which error 
can be assigned on. The thing complained of must be an 
error of the judge. As illustrative of what I mean, I might 
instance a demurrer, a motion to amend, a motion in arrest of 
judgment, a motion for non-suit, a motion to strike a plea, or 
any motion or proceeding asking and involving a judgment, 
decree or decision of the judge that could be excepted to by 
bill of exceptions. In all such cases, it is my opinion, and I 
think it has been the uniform ruling of this court, that the 
party cast is barred unless he file his bill of exceptions within 
the time prescribed by the statute. Indeed, the Code, in 
terms, so provides; section 2921. Section 4251 even goes so 
far as to prescribe that if the decision be not a final one, but 
only interlocutory, the party complaining shall file an inter- 
locutory bill of exceptions. And this court has uniformly 
held that however erroneous such an interlocutory judgment 
may be, the party is concluded by it unless he file his inter- 
locutory bill of exceptions. To permit parties to cure their 
laches, and do afterwards what they failed to do in the man- 
ner and at the time prescribed by law, would, in my judg- 
ment, be a judicial repeal of sections 2921 and 4250 of the 
Code. An error of a judge in 1869, not objected to, cannot 
be made the subject of a writ of error by asking the judge to 
correct it after the thirty days has expired, and assigning 
error on his refusal to do so. But as I have said the present 
case stands on a different footing. So far.as appears from the 
record there was no decision of the court. The party against 
whose judgment the motion was taken does not seem to have 
objected—there was no demurrer. He met the plaintiff’s 
case by taking issue on the facts; a trial was had before a 
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jury on that issue; a verdict was rendered, and the plaintiff 
in the original judgment accepted the verdict by entering up 
a new judgment according to the verdict; nay, upon that 
judgment he sued out execution, caused it to be levied, and 
had money raised and assigned to the judgment by the order 
of the court. In all this proceeding he never asked the 
judgment of the judge either by demurrer, arrest of judg- 
ment, or in any of the ways by which it is usual to get a de- 
cision on which’ a bill of exceptions will lie. For these 
reasons I do not put my decision in this case on the same 
grounds as I did in the cases referred to. But I am none the 
less satisfied that, under the well settled rules of law, the 
present movant is concluded by the judgment of reduction, 
and is too late now to move to set it aside. As the case pre- 
sents itself, the record shows that in 1869 the defendant in 
the original judgment moved the court, in writing, that there 
were certain reasons why the judgment of 1866 was for too 
much, and that it ought to be reduced. The plaintiff in the 
judgment failed to demur to that motion; on the contrary, 
he denied the facts set forth, and asked a trial by jury on the 
issue—a trial was had, and the judgment reduced. There- 
upon the original plaintiff entered up a new judgment, based 
upon the verdict, sued out execution, had it levied, sold prop- 
erty, and in a contest with other executions claimed, and 
received by order of the court, money on his fi. fa. In 
my judgment, he cannot now go behind all these pro- 
ceedings, and move to set the judgment aside, on the 
ground that the defendant’s motion did not contain any 
legal ground for lessening the judgment; that it was de- 
murrable on its face, and that no legal judgment could be en- 
tered up on it. To sustain the right of this movant it is 
necessary to establish the position, that under our law every 
judgment, no matter how bitterly it may have been fought— 
no matter how solemnly it may have been rendered, is always 
open to attack, if it appear on its face to have been made un- 
der a wrong impression of the law: Provided, only, that the 
attack is made within the statute of limitations. I have shown, 
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I think, that in all cases where the judgment complained of 
was an act of the judge, so that it might have been corrected 
by a writ of error, the party complaining is conclusively pre- 
sumed for reasons satisfactory to himself to have acquiesced. 
In the case before us, however, there was no decision of the 
court, and a bill of exceptions would not have been good, 
simply because the party cast did not inovke the decision of 
the court. He did not demur; he did not move in arrest of 
judgment. On the contrary, he admitted the sufficiency of 
the grounds of the motion by taking issue on the facts, and 
the facts having been found against him he failed to move in 
arrest of judgment. Nay, he himself entered up the judg- 
ment, sued out execution, and proceeded to enforce it. As I 
have said, to justify a party who stands thus, in moving years 
after against a judgment, it is necessary to assert that any 
judgment now standing upon the records of any court in this 
state, not seven years old, or if the cause of action is not barred 
by the statute of limitations, may be set aside, unless upon the 
face of the record everything appears necessary to sustain it. 
If, upon an inspection of the declaration, it appear that there 
was not a good causé of action, or if the pleas were demurra- 
ble, the judgment may be set aside. I do not think this is 
the law. Independently of proceedings in the nature of an 
appeal, there was, at common law, two modes of attacking a 
judgment not void. One was by motion in arrest of judg- 
ment, the other by motion to set aside for irregularity. ‘These 
two modes are both recognized by our Code: See sections of 
the Code, 3587, 3589. Tidd’s Practice, 512, says an irregu- 
larity consists in omitting to do something that is necessary 
for the due and orderly conducting of a suit, or the doing in 
an unseasonable time or improper manner. In an irregular- 
ity the proper motion is to “set aside the proceedings:” Tidd’s 
Practice, 513. A motion in arrest must be made before the 
judgment is entered, and is for defects in the pleadings: Tidd’s 
Practice, 918, 919, 928. The codifiers are presumed to have 
used the words “motion in arrest” and “motion to set aside” 
in the sense of the common law. In that sense they are by 
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no means synonymous phrases, names for the same thing. As 
contended in the argument, these two phrases, “motion in ar- 
rest” and “motion to set aside,” refer to the same thing, and 
are only distinguished by the fact that one is made during 
the term and the other within the statute of limitations. But 
this is an entire mistake. At common law these two motions 
were used for different purposes and under different cireum- 
stances. Whilst they each had the qualification as’ to the 
time of their use, as provided by the Code, except that a rea- 
sonable time was in the place of the statute of limitations, yet 
they were each confined to their own specific purpose, and 
when the case invoked that purpose the right of the party to 
use them was barred accordingly, as the term, or a reasonable 
time, had passed. The proceedings of a court are compre- 
hended under these two heads, the pleadings and the practice. 
The former are the altercations of the parties, as the decla- 
ration, the pleas, the replications, etc., etc.; the latter in- 
cludes all those rules adopted by the eourt for securing regu- 
larity and method in its proceedings. Objections to the suf- 
ficiency of pleadings were made by demurrer and by motion 
in arrest of judgment. Objections for violations of any of the 
rules of practice were by motion to set aside for irregularity. 
The former, to-wit: demurrers and motions in arrest, were reg- 
ulated by the rules of special pleadings, and were controlled 
by the precise logic of that methodical and unbending system. 
A demurrer, if not put in at the proper stage, to-wit: before 
a plea to the merits, was inadmissible, and a motion in arrest, 
if not made during the term at which a verdict was rendered, 
came too late, because within four days the judgment was 
entered up, and could not, therefore, be arrested: Tidd, 928. 
Motions to set aside for irregularity—that is, for a violation 
of the rules of practice—stood on a different footing. They 
rested in the discretion of the court. They could not be 
made after the other party had acted—that is, accepted 
them—and their limit was a reasonable time: Tidd, 512, 515. 
The result of these rules was, when applied to judgments, 
that objections to the sufficiency of pleadings must always be 
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made before final judgment, whilst objections for irregularity 
might be made within a reasonable time. And this distine- 
tion was not only based on sound logic, but upon the plainest 
principles of justice and public policy. The pleadings in a 
case are the statement to the court of the plaintiff’s case and 
of the defendant’s reply; each party, necessarily, has full 
notice of them, if the rules of practice as to filing notice, etc., 
are complied with ; they are read in open court, issue is taken 
upon them, and if they be insufficient, it is trifling with the 
court for the party complaining to lie still and say nothing 
until after judgment. Many, very many, defects that were 
good on demurrer are lost by taking issue and going toa 
jury, and all defects of pleading are cured by a judgment, if 
there be no arrest. In other words, objections for insuffi- 
ciency of pleading in a regular suit, where there is an issue 
and a verdict, can only be made by motion in arrest of judg- 
ment, that is, during the term when the verdict is had, since 
within four*days the judgment is entered up and cannot be 
arrested. Motions to set aside for irregularity, as I have 
said, stand on a different footing. They are not pleadings, 
and do not turn on those logical and technical rules which 
regulate pleadings—they are questions of notice, points of 
practice not read in open court—no issue is taken on them ; 
the court neither by implication or in fact passes.on them, 
and their propriety in each case may wisely be left to the dis- 
cretion of the court, having in view the principles of justice 
and the diligence of the parties. I have run over the doc- 
trine on this subject in England, so as to present the subject 
at a glance, without reference to the authorities. But a refer- 
ence to them will show that these distinctions are fully recog- 
nized. 
Judgment affirmed. 


TRIPPE, Judge, concurred, but furnished no opinion. 
WaRNER, Chief Justice, dissenting. 


At the March term, 1867, of Morgan superior court, the 
plaintiff obtained a judgment against the defendant for the 
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sum of $530 00 principal, and $280 70 for interest. At the 
March term, 1869, of said court, the defendant filed a motion, 
under the provisions of the 2d section of the act of 1868, for 
the relief of debtors, to have the plaintiff’s judgment reduced, 
on the grounds, as set forth in the motion, “that said judg- 
ment was based on a promissory note for money borrowed in 
February, 1859; that said money was loaned to him, the de- 
fendant, upon the faith of the property he then possessed, 
which has been lost without his fault or consent ; that during 
the war he made various tenders of Confederate money, prop- 
erty and cotton in payment of said debt, and it was not his 
fault that said debt had not long since been paid off and dis- 
charged.” At the May term, 1869, the issue thus made by 
the pleadings was submitted to a jury, and they returned a 
verdict reducing the plaintiff’s judgment to the sum of 
$585 00 in currency, and a judgment was entered up for the 
reduced amount. At the September term, 1873, of said 
court, the plaintiff made a motion to have the judgment of 
May, 1869, reducing his original judgment vacated and set 
aside, on the ground that it was a mere nullity, that the plead- 
ings in the motion to reduce his judgment of 1867 are so de- 
fective, that no legal judgment could have been rendered 
thereon to reduce and set aside his original judgment of 1867. 

A judgment is a contract of record : Code, sec. 2716. The 
act of 1868, so far as it authorized the reduction of the plain- 
tiff’s judgment of 1867, impaired the obligation of that con- 
tract, and was, therefore, unconstitutional and void, a mere 
nullity, and conferred no legal authority whatever, either upon 
courts or people, to do any act under it wiich would be bind- 
ing upon anybody. The 3989th and the 3594th sections of 
the Code declare, that “If the pleadings are so defective that 
no legal judgment can be rendered, the judgment will be ar- 
rested or set aside. ‘The judgment of a court having no ju- 
risdiction of the. person and subject matter, or void for any 
other cause, is a mere nullity, and may be so held in any 
court when it becomes material for the interest of the parties 
to consider it.” If the defendant had made a motion in the 
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‘ court to reduce the judgment obtained in 1867, on the 
ground that the plaintiff was an “uncireumcised Philistine,” 
and that issue had been submitted to the jury, and they had 
reduced the plaintiff’s judgment for that cause, and the judg- 
ment of the court had been entered up on that verdict, could 
not the plaintiff have made a motion to set aside that judg- 
ment whenever it became material to his interest to do so,,on 
the ground that the pleadings were so defective that no legal 
judgment could have been entered thereon? The pleadings in 
the case now before the court are just as defective as they 
would have been in that case, so far as the same authorize any 
legal judgment to be entered thereon reducing the plain- 
tiff’s judgment of 1867. There is just as much law to 
authorize a judgment on the pleadings in the one case as 
in the other, and none at all in either. The error consists 
in the assumption that there was any law whatever which 
would have authorized any court to have rendered a legal 
judgment reducing the plaintiff’s judgment of 1867, on the 
pleadings contained in the record. When the pleadings.in 
the record show no legal cause or ground for the rendition of 
a judgment thereon, a judgment, or what purports to be one, 
entered up on such pleadings, is a simple nullity, binding no- 
body, estopping nobody from moving to set it aside whenever 
it becomes their interest to do so, and cannot be galvanized 
so as to have any legal vitality whatever, however ingenious 
or plausible the effort for that purpose may, be. I am, there- 
fore, of the opinion that the judgment of the court below 
should be reversed. 


Evreuacet A. ALLEN, plaintiff in error, vs. WrLL1AM SoL- 
OMON et al., defendants in error. 


[Trippr, Judge, was providentially prevented from presiding in this case.] 


1. A father, after the death of his wife, was appointed, on his own applica- 
tion, trustee, to hold certain real estate in trust for his children. He ac- 
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cepted the trust, and continued to act as such trustee for several years, when 
he filed a bill setting up that this property was in fact his; that under a 
marriage settlement between him and his wife, her estate had been settled 
in trust for her maintenance during her life, and at her death to her heirs 
to be pointed out by her will; that she made no will, and that he was, un- 
der the law, her sole heir. The bill charged that the property now in con- 
troversy, was property bought with such separate estate, and that the trus- 
tee, in taking the deed, by mistake, took the deed for the use of the wife 
for life, and at her death to her children: 

fTe/d, it was not error in the judge, on the trial, to refuse to charge that if the 
plaintiff accepted the trust in ignorance of his legal rights, he was not es- 
topped from now setting them up, and on the contrary charging, that if he 
knew the terms of the deed to the trustee, and himself accepted the trust, 
knowing that the deed was to the children after the wife’s death, he would 
be estopped, 

2. Under the facts as they appear of record, there was no error in the refusal 
of the judge to grant a new trial. 


Trustees. Estoppel. Mistake. Equity. Before Judge 
Hopkins. Fulton Superior Court. March Term, 1874. 


Though the bill charged that the draftsmen of the deed 


made a mistake in. drawing the deed, yet the evidence showed 
that the deed was drawn under the direction of the wife and 
husband. 

The remaining facts are stated in the above head-note. 


McConne.t & HEYWARpD, for plaintiff in error. 


HILiyer & BroruHe_enr, for defendants. 


McCay, Judge. 


1, There was no dispute that the plaintiff in error knew 
all the facts as to what the deed and the marriage settlement 
contained, and that he knew this at the time he applied to 
be, and was, appointed trustee of his children as to this very 
property. Nor does the evidence show any mistake in the 
draftsman of the deed to this property. He drew it, as he 
says, as he was directed by the parties. The wife, with the 
consent of the husband, would have had the right to have 
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this new deed drawn exactly as it was. It does not at all fol- 
low, that by the words of the original settlement, she could 
only dispose of the property by will. It may be that the in- 
tent was to give her power to make a will. But the con- 
clusive reply to the plaintiff’s case, is that he has solemnly 
accepted an appointment of trustee of this very property by 
the judgment of a court of competent jurisdiction, and he is 
therefore estopped from denying that the property is the 
property of his children. It is a settled rule that a trustee 
cannot set up title adverse to his trust, and a contrary rule 
would be dangerous. A trustee has the custody of the pa- 
pers. He has an opportunity to find out defects in the title, 
and it is not harshness to say that he ought to be estopped 
from so doing. 

In this case the plaintiff, by his own petition, applies to the 
chancellor, sets forth that the property belongs to his children, 
and asks to be appointed the trustee, and this is done. He 
knew the terms of the marriage settlemeni ; he knew that the 
property in dispute was bought with the proceeds of the prop- 
erty included in the marriage settlement ; he knew that the 
deed to the property was to the wife and children; and with 
all these facts before him he makes this petition, stating the 
case, and asks to be appointed trustee. He accepts, and acts 
under the trust. He now proposes to repudiate the whole, 
and set up that the children never had any interest. And 
- this after the death of the wife. Is it not fair to assume that 
the wife would not have died without a will had she not 
supposed her children’s rights were safe by this deed. The 
husband knew the terms of the deed made when the pro- 
ceeds of the marriage settlement property was invested in 
the Atlanta property. He stood by and saw the deed made as 
it was. Can he now, after his wife’s death, say it was not right- 
ly made? The case on this point is in the nature of an estop- 
pel in pais: See the case of Burton vs. Black, 832 Georgia, 53. 
Here the wife acted with the husband’s knowledge, and trust- 
ing all was right, she failed to appoint as provided by the 
will. Taking all the case together, we are clear that here 





486 SUPREME COURT OF GEORGIA. 
Sloan vs. Cooper. 


there is an estoppel. See, also, 45 Georgia, 110; Perry on 
Trusts, 433 ; Code, section 2339. 
Judgment affirmed, 


AnpreEw M. S1oay, plaintiff in error, vs. James H. Coop- 
ER, defendant in error. 


1, Where a bill was filed by one partner against his other two partners, in 
the county of the residence of one of the latter, for discovery as to their 
business and an account and settlement, but which alleged that all of the 
assets of the late firm were in the possession of the partner resident in a 
county other than that of the suit, and a decree was rendered against the 
non-resident defendant, upon which execution issued and was levied : 

ffeld, that an affidavit of illegality thereto, on the ground that the court had 
no jurisdiction of the non-resident, as the bill was not filed in the county 
of his residence, and no substantial relief was prayed against the other de- 
fendant, was properly overruled. The constitution provides that suits 
against copartners may be tried in the county of the residence of either, 

2. Where a demurrer was filed to a bill on account of want of jurisdiction in 
the court, which was overruled, and a writ of error sued out to this court, 
where the judgment was affirmed by the dismissal of the case for want of 
jurisdiction : 

Held, that this being an appellate tribunal, having jurisdiction of all the par- 
ties defendant, its judgment was conclusive as to the question of jurisdic- 
tion, and debarred the defendant from setting up the same defense by affi- 
davit of illegality. 

3. The decree not having been signed by the chancellor, the illegality to the 
execution based thereon, on that ground, was properly sustained. 

4. Where a decree was signed by counsel instead of the chancellor, such de- 
fect can be cured at a subsequent term by a munc pro tunc judgment. The 
rights of third persons could not be thereby affected. 

McCay, Judge, concurred. 


Equity. Jurisdiction. Venue. Judgments. Courts. De- 
crees. Amendments. Illegality. Before Judge McCutcHen. 
Chattooga Superior Court. September Term, 1874. 


For the facts, see the decision. 


R. D. Harvey, for plaintiff in error. 


“Wrieut & FEATHERSTON; ALEXANDER & WRIGHT, for 
defendant in error. 
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Warner, Chief Justice. 


This was a bill filed by the complainant, Cooper, in the su- 
perior court of Chattooga county, against Alman, residing 
in that county, and Sloan, residing in the county of Chat- 
ham, in which the complainant alleged that he, Alman and 
Sloan, in consequence of a large quantity of grain which 
Cooper and Alman had purchased under an agreement with 
Sloan, having become mixed together at the mill where it was 
stored for the purpose of being manufactured into flour, the par- 
ties entered into a new agreement, by which they were to unite 
their stock of grain; that Cooper and Alman should continue 
to purchase grain, Sloan furnishing the money, and to keep 
the books, accounts of shipping, sales, ete., and to divide the 
profits equally between them, after deducting necessary ex- 
penses of milling, shipping, sales, ete. The complainant also 
alleges that he had advanced, out of his individual funds, the 
sum of $997 53 for the purchase and transportation of wheat, 
and $173 25 on account of flour purchased ; and prays in his 
bill that the defendants, Sloan and Alman, may account with 
him for such sum as may be found to be due by them respec- 
tively, and to abide by such judgment or decree as should be 
made against them, or either of them. There was a demurrer 
to the bill by Sloan for want of jurisdiction of the court, as to 
him, on the ground that no substantial relief was prayed 
against Alman, who resided in Chattooga county where the 
suit was instituted. The demurrer was overruled and a writ 
of error brought to this court, which was dismissed for want 
of prosecution, and the judgment of the court below affirmed. 
The defendant, Sloan, answered the bill, and it was taken pro 
confesso as to Alman, he being unable to speak or write by 
reason of a stroke of paralysis. On the trial of the case the 
jury found a verdict against Sloan for $3,051 95, upon which a 
judgment was entered in the common law form, but was not 
signed by the chancellor and entered on the minutes of the court. 
An execution was issued thereon, and levied on the defendant’s 
property, who made an affidavit of illegality thereto, on the 
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ground that the court had no jurisdiction to render the judg- 
ment, and because no decree had been made in the case, signed 
by the chancellor, and entered on the minutes of the court. 
The court overruled the affidavit of illegality on the ground 
that the court had no jurisdiction to render a decree against 
Sloan, but sustained it on the ground that there had been no 
decree made in the case, signed by the chancellor, and entered 
on the minutes of the court; the court then allowed a decree 
to be signed by the chancellor and entered on the minutes 
nune pro tunc, whereupon both parties excepted. 

1. The main question argued here was whether the judg- 
ment against Sloan, as appears on the face of the record, is 
not void for the want of jurisdiction of the court of Chat- 
tooga county as to him. It is insisted that the judgment is 
void, because no substantial relief was prayed for in the com- 
plainant’s bill against Alman, who resided in that county. 
It is true that the constitution declares that equity cases shall 
be tried in the county where a defendant resides, against 
whom substantial relief is prayed, but it is also true that the 
constitution declares that suits against joint promissors, co- 
partners, or joint trespassers, residing in different counties, 
may be tried in either county. The facts alleged in the com- 
plainant’s bill, under the second agreement of the parties, 
constituted them copartners, as between themselves, in relation 
to that particular business or adventure in which they con- 
tracted to engage: Code, sections 1887, 1888. Matters of 
account was an ancient head of equity jurisdiction, and is 
still recognized by our Code, section 3130. The complainant 
filed his bill against his two copartners in that particular ad- 
venture in which they had embarked under their contract, 
calling upon them for a discovery, and to account with him 
in relation to these transactions as to tlie business in which 
they had been engaged under their contract, and upon such 
accounting that they might be decreed to pay him such sum 
as might be found to be due to him by them respectively. 
Such is the object and prayer of the bill upon its face. The 
subject matter, as alleged in the bill, was a proper subject 
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matter for a court of equity to exercise its jurisdiction, A 
court of equity having jurisdiction of the subject matter of 
the suit in the county of Chattooga, did the court properly 
have jurisdiction of the person of Sloan, on the statement of 
facts contained in the record? Assuming, as.we do, that the 
parties, by their contract, were, in contemplation of the law, 
copartners as between themselves in the particular business or 
adventure in which they were engaged, as set forth in the re- 
cord, the complainant had the legal right to institute his suit 
in equity in the county in which either of the defendants re- 
sided, and having done so, the court of the county in which 
the suit was instituted had jurisdiction to try the case as to 
both the defendants, although Sloan, the other defendant, re- 
sided in a different county. The decree of the court on the 
final hearing of the bill was a final settlement of the alleged 
’ copartnership transaction between the parties, including the 
defendant Alman. 

2, Besides, the judgment of this court, being an appellate 
tribunal, that the superior court of Chattooga county did have 
jurisdiction of both the parties defendant, by affirming the 
judgment of that court on the demurrer thereto, was conclu- 
sive as to that question. In view of the facts as disclosed in 
the record, there was no error in overruling the affidavit of il- 
legality as to the want of jurisdiction of the court rendering 
the judgment. 

3. We find no error in sustaining the affidavit of illegality 
on the ground that the decree was not signed by the chancel- 
lor, as required by the 4212th section of the Code, and en- 
tered on the minutes of the court. 

4, There was no error in allowing the proper decree on the 
verdict to be signed by the chancellor and entered on the 
minutes of the court nunc pro tune, so far as the defendant 
was concerned, As a matter of course, the rights of third 
persons could not be affected by it. 

Let the judgment of the court below be affirmed. 


VOL. LIV. 32. 
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_ McCay, Judge, concurring. 


1, Where a bill in equity was filed in Chattooga county by 
one of three partners against the other two, one of the latter 
living in Chattooga and the other in Chatham, seeking a set- 
tlement of the partnership affairs, and it appeared from the 
statements in the bill that the assets were all in the hands of 
the partner residing in Chatham: 

Held, that the bill was rightly filed in Chattooga. The 
settlement of the affairs of the partnership by a decree fixing 
the interest of the complainant in the assets, is a binding de; 
cree against both defendants, and it is immaterial in whose 
hands the assets are. ‘The settlement, as between all the part- 
ners, of the complainant’s interest, is substantial relief, so as 
to give jurisdiction in Chattooga. 

2. Whilst the judgment of a court that it has jurisdiction, 
is not conclusive between the parties, if the question arise on 
the face of the record, yet if that judgment be objected to. and 
carried before a court having jurisdiction to correct the errors 
of the court making such judgment, and the same be affirmed 
by the appellate court, the parties are concluded and cannot 
deny the validity of such judgment. 

3. Where a question of jurisdiction depends on facts, which 
appear in evidence or are admitted on the trial, the judgment 
of the court that it has jurisdiction, is conclusive between the 
parties, unless it be excepted to and reversed. 


Witcox, Gisss & Company, plaintiffs in error, vs). HENRY 
T. CUNNINGHAM, defendant in error. 


In a suit for the price of a guano which was sold as a manure, a plea that the 
manure was properly applied to the crop, that the crop was well attended 
to, and that so applied and so used, the guano was, in the production of his 
said crop, of no benefit whatever, and was wholly useless and valueless to 
this defendant, is not a good plea in bar of the recovery. The plea should 
have said distinctly that the guano was not reasonably suited for a manure, 
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or was worthless ; or to the statement that ‘it was properly used, it should 
have further set forth that the seasons were seasonable. 


Sales. Pleadings. Before Judge James JoHNsON. Talbot 
Superior Court. September Term, 1874. 


Report unnecessary. 


Wiis & Wiis, by M. H. BLAnpForpD, for plaintiffs 


ip error. : 


E. H. Worrttt, for defendant. 


McCay, Judge. 


Recognizing, as we fully do, that the sellers of a fertilizer 
warrant that it is reasonably suited for the purpose intended, 
yet, in a suit on a contract for such manure sold, the burden 
of showing that it was not according to the presumed war- 
ranty, is clearly on the defendant. The facts are specially in 
his knowledge. He claims a breach of a cross-obligation by 
the plaintiff, and he is bound to make this out by proof. To 
justify proof there must be a plea. The plea in this case is 
peculiar. It is not pleaded that the fertilizer was not fit for 
the purpose intended. The pleader undertakes to give the 
facts. He states that it was properly applied to the crop and 
was well attended to—at least this is stated in substance. He 
then says that so applied and so used it was worthless and of 
no value. Now, it is plain to the commonest apprehension 
that all this might be true, and the fertilizer be still reason- 
ably fitted for the purpose. All experience shows that a 
good season is a sine qua non for the success of these fertiliz- 
ers; often the fertilizer does harm instead of good, solely by 
reason of untoward seasons. The facts as to the nature of the 
season are not alluded to in this plea, and we think for this 
reason it is bad. The form of the plea is suspicious. It was 
competent for the party to have simply pleaded that the arti- 
cle was not reasonably suited for the purpose. He does. not 
do this; on the contrary, he states certain facts, and then 
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adds that under these circumstances it was of no use. To 
make such a plea good, it should cover every possible condi- 
‘tion. This leaves out a principal one, to-wit: the seasons. 
We are the more ready to make this ruling because the evi- 
dence in the record rather indicates that this condition was 
left out because the-fact was rather in favor of the plaintiffs, 
and under our law requiring pleas to be sworn to, the state- 
ment of it in the plea might make the plea difficult to 
swear to. ; 
Judgment reversed. 


W. Woops, ordinary, for use, plaintiff in error, vs. E. C. 
JoNEs, defendant in error. 

Money paid into court under a process of garnishment, but set aside as an 

exemption of personalty to thé defendant before appropriated to the judg- 

ment against him, should be turned over to the ordinary upon his applica- 


tion therefor. 


Homestead. Before Judge BARTLETT. Morgan Superior 
Court. September Adjourned Term, 1874. 


For the facts of this case, see the decision. 
McHenry & McHEnry, for plaintiff in error. 


Reese & REEsE, for defendant. 


Warner, Chief Justice. 
? 


It appears from the record in this case that Jones obtained 
a judgment against Martin on the 21st day of December, 
1872. Poullain was garnished by the plaintiff, who admitted 
that he was indebted to Martin $200 00, which sum he paid 
to-the sheriff. The sheriff, on being ruled for the money due 
on Jones’ fi. fa., admitted he had sufficient money in hand to 
pay it collected from Poullain, the garnishee, but stated that 





ATLANTA, JANUARY TERM, 1875. 493 


Woods vs. Jones. 


he had been served with a notice by the ordinary of Morgan 
county, that the money due by Poullain, the garnishee, to 
Martin, had been set apart as a homestead exemption, the ap- 
plication therefor having been made on the 30th of December, 
1872, and an order passed by the ordinary on the 11th of 
January thereafter, ordering the money to be paid over to 
him for investment. Thesummons of garnishment was served 
on the 30th of November, 1872. The court ordered Jones’ 
fi. fa. against Martin to be satisfied out of the money im the 
sheriff’s hands. Whereupon the ordinary, who had been made 
a party to the rule, excepted. The money was brought into 
court by summons of garnishment; but it does not matter 
how the money was brought into court; the question is wheth- 
er the debt due by Poullain to Martin had been set apart as 
an exemption of personal property under the homestead act, 
prior to the time the court ordered the proceeds of that debt 
to be paid in satisfaction of the fi. fa. of Jones against Mar- 
tin, his judgment debtor. It appears from the record that on 
the 11th of January, 1873, that the $200 00 due Martin, in 
the hands of Poullain, was set apart as exempt from levy and 
sale by the ordinary as a homestead exemption of personal 
property, and that being so, the court erred in ordering the 
money in the sheriff’s hands to be applied in satisfaction of 
the judgment debt in favor of Jones against Martin, his judg- 
ment debtor. This case comes within the ruling of this court 
in Watkins vs. Cason, 46 Georgia Reports,414. The ordinary 
was entitled to the money in the hands of the sheriff, (less the 
amount of the attorney’s fees for bringing the money into 
court under the process of garnishment,) to be invested for the 
benefit of the defendant’s wife and children, as provided by 
the homestead act. 
Let the judgment of the court below be reversed. 
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*W. B. Hit, plaintiff in error, vs. Joun Mort, defendant 

in error. 

It is not a good ground of an affidavit of illegality to an execution that the 
judgment on which the execution is founded is irregular, in this, that 
whilst the suit was against an indorser, the judgment fails to describe him 
as such indorser. 


McCay, Judge. 


Wituram H. & E. E. Crocker, executors, plaintiffs in 
error, vs. JAMES J. GREEN, defendant in error. 


A promissory note had a condition in the body of it that the maker should be 
entitled to interest on any payments he might make before the note became 


due: . 

eld, that this was in effect a stipulation that he might pay the note before it 
was due, and a plea that the money was so tendered is a good plea of ten- 
der so as that the plaintiff cannot recover interest. 


McCay, Judge. 


MAcon AND WESTERN RarLroap Company, plaintiff in 
error, vs. W1LLIAM L. Knort, defendant in error. 


Under the evidence as set forth in the record in this case, there was no abuse 
of the discretion of the court below in granting a new trial, 


McCay, Judge. 


NATHANIEL H. Goss, plaintiff in error, vs. PreErcE Ro- 
BERTS, defendant in error. 


This case is precisely like the case of Adams vs. Davis, reported in 47 Geor- 
gia, 340, and the two cases of Macon and Augusta Railroad Company vs. 


* No reports or opinions are published in this and the following cases, in accordance with 
the provisions of act of March 2d, 1875. 
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Milton Bass, and Fain vs. McConnell, 52 Georgia Reports, 13. On the 
authority of those cases the judgment of the court below is affirmed, 


McCay, Judge. 


THomas F. FrREemMAN e al., administrators, plaintiffs in 
error, vs. JIMPSEY THOMPSON, defendant in error. 


Perry & DENTON, plaintiffs in error, vs. SAMUEL WALKER, 
defendant in error. 


JuLia F. WIctiAMs, administratrix, plaintiff in error, vs. 
JAMES P, Lorris, trustee, defendant in error. 


PrincE Hines, plaintiff in error, vs. Tae STATE oF GEOR- 
GIA, defendant in error. 


Wi1cox, Ginss & Company, plaintiffs in error, vs. R. H. 
JACKSON et al., defendants in error. 


Wycue S. Jackson, administrator, plaintiff in error, vs. 
JoHN M. Jounson ef al.. defendants in error. - 


CaLEeB KIN@, executor, plaintiff in error, vs. Joan M. Kine 
et al., defendants in error. 


Lewis B. Heapricx, plaintiff in error, vs. RoBert C. 
Worn, defendant in error. 


Hiram AwTry, executor, plaintiff in error, vs. Tuomas J. 
ATKINSON, defendant in error. 


This case turns wholly on the evidence, and comes within the rule so often 
announced, that when the evidence is conflicting, and the judge of the su- 
perior court has refused a new trial, this court will not reverse his judg- 
ment, 
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ZacHaryY S. Mayo, trustee, plaintiff in error, vs. James K. 
P. Keaton, executor, e¢ al., defendants in error. 


Under the bill, answer and affidavits in this case, it was not error in the 
judge to refuse the injunction and application for the appointment of a re- 
ceiver. It should be a strong case to authorize a court of equity to inter- 
fere with the regular administration of an estate, 


McCay, Judge. 


Wootson L. GuNNELS, plaintiff in error, vs. Isaac B. 
Deavoors, defendant in error. 


A justice of the peace having certain notes in his hands for suit, the defend- 
ant acknowledged, in writing, on the back of the notes, thus: “I ac- 
knowledge service on the within notes.” The justice issued no summons, 
but entered the cases on his docket, and on his court-day, he being sick, 
sent his docket to a friend with the papers, who entered judgment in the 
cases, the magistrate not being present, and the defendant not appearing, 
Subsequently the defendant paid to the plaintiff a part of the debt, and it 
was agreed that the executions should be stayed for twelve months : 

Held, that the judgments grere void, and that there was nothing in the subse- 
quent payment and agreement to estop the defendant from denying their 
validity, 


McCay, Judge. 


Apams & BrorueEr, plaintiffs in error, vs. A.S. HUMPHREYs, 
defendant in error. 


1. The continuance was properly refused. + 

2. The declarations of an agent are not competent evidence against his prin- 
cipal, where it does not appear when they were made. 

3. Where A orders gocds for B, and ‘they are’shipped directly to the latter, 
but the bill, though made out against B, is sent to A, who forwarded the 
order, A has, at least prima facie, a right to collect as agent of the vendor 
of the goods. 


TRIPPE, Judge. 
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Toote & Price ef al., plaintiffs in error, vs. THE First 
NaTIONAL BANK OF AMERICUS, defendant in error. 






1. Where, in an action of trover, the conversion is alleged to have been on a 
day subsequent to the commencement of the suit, it may be amended by 
substituting a day prior to the filing of the writ. ' 

2, The declarations of an agent in reference to certain property, are not ad- 
missible against his principal or those claiming under him, unless it appear 
that his agency ext@nded to or included such property. 

3. The question whether or not the cotton in controversy was included in the 

contract under which the plaintiffs in error claim, having been fairly sub- 

mitted to the jury, and there being positive testimony to support the ver- 
dict, there is no lezal ground for setting it aside, 


TRIPPE, Judge. 














FLANNAGAN, ABELL & Company, plaintiffs in error, vs. 
CoLBerT & McAFEE, defendants in error. 






Under the evidence the verdict was contrary to the charge of the court and 
the law applicable to the case, 


TRIPPE, Judge. 








J. W. WHEATLEY & CoMPANY, plaintiffs in error, vs. JAMES 
P. WALKER ¢ al., defendants in error. 






[McCay, Judge, did not preside in the above case, on account of relation- 
ship to one of the parties. ] 





J. J. SUMMERLIN, plaintiff in error, vs. CLESLEY WHITTLE, 
defendant in error. 






Caves TompPKIns, plaintiff in error, vs. Lyp1a A. LyMAN, 
° defendant in error. 
s 





Under the testimony before the chancellor at the hearing of the application 
. for the injunction, there was no abuse of discretion in his refusal to grant 
the writ. 
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JouNn A. STEELE, plaintiff in error vs. REBEccA Brown ef 
al., defendants in error. 


A sells land to B who, without paying the purchase money, sells toC, C 
being dead, A brings a bill against his administrator to enforce the vendor’s 
lien. A is not a competent witness for himself on the hearing of the bill. 


TRIPPE, Judge. 


Spence & Porter, plaintiffs in error, vs. STEPHEN SHELL 
et al., defendants in error. 


This case comes within the rule established in the cases of Hays vs. Rey- 
nolds, executor, decided at July term, 1874, and Stokes vs, Maxwell, de- 
cided at the present term, 


TRIPPE, Judge. 


CorHrans & Ex.iort, plaintiffs in error, vs. DANIEL R. 
MITcHELL, defendant in error. 


The time when the tender was made, with an averment of a continued and a 
present readiness to pay, are essential parts of a plea of tender. 


TRIPPE, Judge. 


Miuton E. Russett, plaintiff in error, vs. Toomas E. Pat- 
TON et al., commissioners, defendants in error. 


1. The commissioners of roads and revenues of Walker county, have the 
power to bring the ordinary thereof to a settlement for any funds in his 
hands, 

2. As these proceedings against the ordinary were instituted prior to the pas- 
sage of the act of March 2, 1875, in relation to said board of commission- 
ers, he may, under section 525 of the Code, if he desires to contest their 
action and to have a trial by jury, cause an issue to be formed by filing an 
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affidavit of illegality against any execution which may be issued against 
him: or, as the provisions of said act are made to apply to proceedings 
pending at the time of its passage, he may, if he appears and has a hearing 
before the commissioners, enter an appeal from their decision to the supe- 
rior court, 


TRIPPE, Judge. 


THE CENTRAL RAILROAD AND BANKING Company, plain- 
tiff in error, vs. IvERson T. Smitu, defendant in error. 


When goods which have been transported by a railroad company were de- 
stroyed by fire in the depot to which they had been conveyed, and where 
they were to be delivered to the owner, suit may be brought by the latter 
against the company in the county where such cause of action arose, tc- 
wit: where the goods were destroyed, 


TRIPPE, Judge. 


JOSEPH Scocin ef al., plaintiffs in error, vs. JEREMIAH 
BEALL, executor, defendant in error. 


The affidavit of illegality was based upon grounds which had been adjudica- 
ted adversely to affiant by this court upon a former writ of error in this 
case, and there was no error in dismissing the second affidavit. 


TripPE, Judge. 


J. M. Bory, Jr., & Company, plaintiffs in error, vs. GEORGE 
J. Dawas et al., defendants in error. 


If there be facts and circumstances from which it may be reasonably inferred 
that a partnership, after the accession of a new partner, with his knowledge 
or consent, acted ‘upon and continued a former course of dealings with 
certain customers, growing out of an agreement that the separate debt of 
one of the partners due such customers might be set off against purchases 
made by them from the firm, and a new trial has been granted on the hear- 
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ing of a certiorari to a judgment rendered by the justice of the peace 
against the customers, this court will not interfere with the discretion of 
the judge allowing the same unless gross error appears, 


TRIPPE, Judge. 


JoHNn R. CrRANk, administrator, plaintiff in error, vs. Pat- 
RICK Barry, defendant in error. 


To an action brought upon a common law award, made by arbitrators under 
a general submission, the defendant may plead that the award was made 
on a matter not brought to the consideration of the arbitrators by the par- 
ties, and that there was no evidence before them in reference to it, nor any 
dispute or contest between the parties upon such matter, without filing a 
copy of the testimony which was submitted to the arbitrators, 


TRIPPE, Judge. 


Resecca J. Mize, plaintiff in error, vs. WiLLis A. Haw- 
Kins et al., defendants in error. 


1, Section 1783 of the Code, declaring void the contracts of a wife which 
bind her separate estate for the debts of her husband, does not affect the 
power of a widow to contract with reference to such debts after his death, 

2. The testimony at the hearing for the injunction having been conflicting as 
to the main issue, to-wit: the consideration of the note, it was a matter 
for the chancellor to determine, and there was no abuse of his discretion 
calling for the interference of this court, 


TRIPPE, Judge. 


JAMES C, TAYLOR, administrator, plaintiff in error, vs. JoHN 
G. Jacoway, defendant in error. 


The fact that letters of administration on the estate of a creditor, abated in 
1868, and further administration was not granted until 1873, does not take 
a case out of the operation of the act of limitation of 1869, where the se- 
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cond representative of the estate brings suit in 1873 on a promissory note 
executed and due in 1859, 


TRIPPE, Judge. 










ALEXANDER C. THARPE, plaintiff in error, vs. E. M. 
THARPE, defendant in error. 






ALEXANDER C. THARPE, plaintiff in error, vs. CHARLES 
H. McCatt1, defendant in error. 






The judgment in each of these cases was rendered by the ordinary in favor 
of a legatee against the defendants in their individual capacity, and the ex- 
ecutions issued thereon may be levied on their individual property; nor 
does the fact that in the executions the defendants are styled “ executors,’ 
affect the case, 


TRIPPE, Judge. 







A. T. Finney, plaintiff in error, vs. CHARLES FECHTNER, 
defendant in error. 






A possessory warrant will not lie against a purchaser at a judicial sale made 
under the forms prescribed by law, on the ground that a trespass was com- 
mitted by the levying officer in taking possession of the property, the pur- 
chaser not being particeps in the fort, 


TRIPPE, Judge. 







JoHN J. CoHEN & Sons ef al., plaintiffs in error, vs. GEORGE 
W. Summers ¢¢ al., assignees, defendants in error. 









1! An insolvent debtor made an assignment to trustees for the benefit of his 
creditors, stating therein that on account of his having surrendered all 
Claim for legal exemptions for himself and family, i¢ was expected that the 

creditors would release the balance of their debts after the assets were ex- 

hausted; and on its being suggested by some of the creditors, at a meeung 
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subsequently held by them, that this clause might invalidate the instrument 
under section 1952 of the Code, as a reservation of a benefit to the debtor, 
the latter entered on the deed a relinquishment of any benefit which it 
might be supposed he reserved to himself, and released all the creditors 
from any condition implied by those words, to discharge him from his 
debts, beyond what they may receive as dividends : 

Held, that even if the assignment, as originally executed, was obnoxious to 
the provisions of section 1952, it would not be so after the execution of 
such an indorsement and its acceptance by the assignee, 

2. There was sufficient evidence before the chancellor, showing the execution 
of the relinquishment, and its acceptance by the assignee before plaintiffs 
in error obtained their judgments, to authorize the granting the injunction. 


TRIPPE, Judge. 


Saran E. Hamrick, plaintiff in error, vs. THE PEoPLE’s 
Bank OF NewnaN ef al., defendants in error. 


Hamrick sold land to Drew, giving bond for titles, and being indebted to the 
People’s Bank nearly one-half the price of the land, arranged with the 
purchaser that he should give his note to the bank therefor, with Hamrick 
as surety. Hamrick deposited the other notes of Drew, given for the pur- 
chase money, with the bank as collateral, and also made title to the land to 
the bank as further security. Drew paid about one-third of the note made 
by him to the bank, and judgment was obtained in its favor for the bal- 
ance, as well as on the notes given for the purchase money : 

Held, that the wife of Hamrick could not enjoin the collection of the debt 
due by Drew to the bank, by a levy and sale of the land, on the ground 
that she was entitled to a homestead in the same, and had made applica- 
tion therefor, 


TRIPPE, Judge. 





